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United States of America 
National Labor Relations Board 


CHARGE AGAINST EMPLOYER 
Important—Read Carefully 


Where a charge is filed by a labor organization, or 
an individual or group acting on its behalf, a com- 
plaint based upon such charge will not be issued 
unless the charging party and any national or inter- 
national labor organization of which it is an affiliate 
or constituent unit have complied with Section 9 (f), 
(zg), and (h) of the National Labor Relations Act. 


Instructions: File an original and 4 copies of this 
charge with the NLRB regional director for the 
region in which the alleged unfair labor practice 
occurred or 1s occurring. 


Case No.: 21-CA-420. 
Date Filed: 3/30/49. 
Compliance Status Checked by: DB. 


1. Employer Against Whom Charge Is Brought. 
Name of Employer: The Federal Stores. 
Address of Establishment (Street and No., City, 

Zone and State): 720 South Broadway, Los An- 

geles, California. 

No. of Workers Employed: Approx. 15. 
Nature of Emplover’s Business: Retail Clothing. 


The above-named employer has engaged in and is 
engaging in unfair labor practices within the mean- 
ing of Section 8(a) subsections (1) and 8(a) (2) 
and 8(a)(3) of the National Labor Relations Act, 
and these unfair labor practices are unfair labor 
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practices affecting commerce within the meaning of 
the Act. 


2. Basis of the Charge (Be specific as to facts, 
names, addresses, plants involved, dates, places, 
ete. If more space is required, attach additional 
sheets). 


1. Employer has interfered with, restrained and 
coerced its employees at its store located at 720 
South Broadway in the City of Los Angeles in the 
exercise of their rights to self organization and to 
determine a bargaining representative of their own 
choosing in violation of Section 8(a) (1). 


2. Emplover on and prior to Mareh 29, 1949, has 
dominated, assisted and supported Amalgamated 
Clothing Workers of America, C.I.0O., which is a 
labor organization within the meaning of Section 
2(5) of the amended Act in violation of Section 
Simon test, 


3. Employer has discriminatorily discharged em- 
ployees for the purpose of encouraging membership 
in the Amalgamated Clothing Workers of America 
C.1.0., in violation of Section 8(a)(3). On or about 
March 29, 1949, employer discharged an employee, 
Murray Silverman, because he refused to sign an 
application for membership in said labor organiza- 
tion, and on that date also discharged at least one 
other emloyee because he objected to the check-oft 
of union dues by the employer to be paid to the 
Amalgamated Clothing Workers Union. 


3, Full Name of Labor Organization, Including 
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Local Name and Number, or Person Filing 
Charge: 

Retail Clerks International Association, A. .of L. 
4, Address (Street and No., City, Zone, and State) : 
112 West Ninth Street, Los Angeles, California. 
Telephone No. ’Ucker 3844. 

Full Name of National or International Labor 
Organization of Which It Is an Affiliate or Con- 


stituent Unit (To be filled in when charge is 
filed by a labor organization). 


or 


6. Send copies of all papers to: 
R. W. Gilbert, 117 W. 9th St., Los Angeles 15, 
California. 


7%. Declaration: 

I declare that I have read the above charge and 
that the statements therein are true to the best of 
my knowledge and belief. 


RETAIL CLERKS INTERNA- 
TIONAL ASSOCIATION, 


ROBERT W. GILBERT and 
LOUIS A. NISSEN, 


By /s/ LOUIS A. NISSEN, 
Attorneys for Retail Clerks 
Int’! Association. 


Date: March 30, 1949. 


Wilfully false statements on this charge can be 
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punished by fine and imprisonment (U. 8S. Code, 
Title 18, Section 80). 


[Admitted in evidence as General Counsel’s Hix- 
hibit No. 1-A.] 


Received March 30, 1949. 


United States of America 
National Labor Relations Board 


FIRST AMENDED 
CHARGE AGAINST EMPLOYER 


Tinportant—Read Carefully 


Where a charge is filed by a labor organization, or 
an individual or group acting on its behalf, a com- 
plaint based upon such charge wil] not be issued 
unless the charging party and any national or inter- 
national labor organization of which it 1s an affilate 
or constituent unit have complied with Section 9 (#), 
(2), and (h) of the National Labor Relations Act. 

Instructions: File an original and 4 copies of this 
charge with the NLRB regional divector for the 
region in which the alleged unfair labor practice 
occurred or is occurring. 


Case No.: 21-CA-420. 
Date Filed: 5/3/39. 
Compliance Status Checked by: DB. 


1. Emplover Against Whom Charge Is Brought. 
Name of Employer: The Federal Stores. 
Address of Establishment (Street and No., City, 

Zone and State): 720 South Broadway, Los An- 

geles, California. 
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No. of Workers Employed: Approx. 15. 
Nature of Employer’s Business: Retail Clothing. 


The above-named employer has engaged in and is 
engaging in unfair labor practices within the mean- 
ing of Section 8(a), subsections (1) and 8(a)(2) 
and 8(a)(3) of the National Labor Relations Act, 
and these unfair labor practices are unfair labor 
practices affecting commerce within the meaning of 
the Act. 


2. Basis of the Charge (Be specific as to facts, 
names, addresses, plants involved, dates, places, 
ete. If more space is required, attach additional 
sheets). 


1. Employer has interfered with, restrained and 
coerced its employees at its store located at 720 
South Broadway in the City of Los Angeles in the 
exercise of their rights to self organization and to 
determine a bargaining representative of their own 


choosing in violation of Section 8(a) (1). 


2. Kmployer on and prior to March 29, 1949, has 
dominated, assisted and supported Amalgamated 
Clothing Workers of America, C.I.0O., which is a 
labor organization within the meaning of Section 
2(5) of the amended Act in violation of Section 
8(a) (2) of the Act. 


3. HEmployer has discriminated against employees 
by discharging said employees for the purpose of 
encouraging membership in the Amalgamated Cloth- 
ing Workers of America, C.I.0O., and for the further 
purpose of discouraging membership in the Retail 
Clerks International Association, A.F.L., in viola- 
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tion of Section 8(a)(3) of the Act. On or about 
March 29, 1949, employer discharged employee 
Murray Silverman, employee Nathan Schwartz, and 
on or about April 27, 1949, employer discharged 
employee Marie Faruzzi, because said employees 
refused to apply for membership in the Amalga- 
mated Clothing Workers of America, C.1.0O. 


4, Employer has discriminated against employees 
as to terms and conditions of eniployment by trans- 
ferring such employees to less desivable employment 
fox the purpose of encouraging membership in the 
Amalgamated Clothing Workers of America, C.1.0. 

(Continued on attached sheet) 

3. Full Name of Labor Organization, Including 
Local Name and Number, or Person Filing 
Charge: 

Retail Clerks International Association, A. F.of L. 
4. Address (Strect and No., City, Zone, and State): 


112 W. Ninth Street, Los Angeles, California. 
Telephone No. TUcker 3844. 


5. Full Name of National or International Labor 
Organization of Which It Is an Affiliate or Con- 
stituent Unit (T’o be filled in when charge is 
filed by a labor organization). 


6. Send copies of all papers to: 


Rk. W. Gilbert, 117 W. 9th St., Los Angeles 15, 
Califormia. 
Telephone No.: Tucker 9266. 
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7. Declaration: 


I declare that I have read the above charge and 
that the statements therein are true to the best of 
my knowledge and belief. 

RETAIL CLERKS INTERNA- 
TIONAL ASSOCIATION, 


ROBERT W. GILBERT and 
LOUIS A. NISSEN, 


ey /s/ ROBURT W. GILBERT, 
Attorneys for Retail Clerks 
Int’l Association. 
Date: May 2, 1949. 


Wilfully false statements on this charge can be 
punished by fine and imprisonment (U. 8S. Code, 


: Title 18, Section 80). 


[Admitted in evidence as General Counsel’s Ex- 
hibit No. 1-D.] 


Received May 3, 1949. 


United States of America 
National Labor Relations Board 


CHARGE AGAINST EMPLOYER 
Important—Read Carefully 


Where a charge is filed by a labor organization, or 
an individual or group acting on its behalf, a com- 
plaint based upon such charge will not be issued 
unless the charging party and any national or inter- 
national labor organization of which it is an affiliate 
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or constituent unit have complied with Section 9 (f), 
(g), and (h) of the National Labor Relations Act. 


Instructions: File an original and 4 copies of this 
charge with the NLRB regional director for the 
region in which the alleged unfair labor practice 
occurred or is occurring. 


Case No.: 21-CA-481. 
Date Filed: 6/17/49. 
Compliance Status Checked by: RF. 


1. Employer Against Whom Charge Is Brought. 
Name of Employer: Lee’s Department Store. 
Address of Establishment (Street and No., City, 

Zone and State): 6501 Pacific Boulevard, Hunt- 

ington Park, California. 

No. of Workers Employed: 60. 
Nature of Employer’s Business: Retail Mer- 
chandise. 


The above-named employer has engaged in and is 
engaging in unfair labor practices within the mean- 
ine of Section 8(a), subsections (1) and 8(a)() 
and 8(a)(8) of the National Labor Relations Act, 
and these unfair labor practices are unfair labor 
practices affecting commerce within the meaning of 
the Act. 

2. Basis of the Charge (Be specific as to facts, 


names, addresses, plants involved, dates, places, 
etc). 


1. Employer has interfered with, restrained and 
eoerced its employees at its store located at 6501 
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Pacitic Boulevard, City of Huntington Park, Cali- 
fornia, in the exercise of their rights to self organi- 
zation and to determine bargaming representative of 
their own choosing in violation of Section 8(a)(1). 


2. HKmployer has dominated, assisted and sup- 
ported Amalgamated Clothing Workers of Amer- 
iea, C.I.0., which is a labor organization within the 
meaning of Section 2(5) of the amended Act im 
violation of Section 8(a) (2) of the Act. 


0) 


3. Timployer has discriminated against ecm- 
ployees in regard to tenure of employment by dis- 
charging said employees for the purpose of dis- 
couraging membership in the Retail Clerks Inter- 
national Association, A. I’. of L., and for the further 
purpose of encouraging membership in the Amalga- 
mated Clothing Workers of America, C.I.0., in 
violation of Section 8(a)(8) of the Act. Employer 
discharged employee Myrtle Gray on or about Mav 
28, 1949, and further discharged emplovee Maurice 
W. Jackson on or about May 15, 1949, because said 
employees had expressed a dishke for the Amalga- 
mated Clothing Workers and were known to favor 
the Retail Clerks International Association. 


ra) 


o Full Name of Labor Oreanization, Including 
Local Name and Number, or Person Filing 
Charge: 

Retail Clerks International Association, A. F.of L. 


4, Address (Street and No., City, Zone, and State) : 
112 West Ninth Street, Los Angeles, California. 
Telephone No. t'Ucker 3844. 
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5. ull Name of National or International Labor 
Organization of Which It Is an Affiliate or Con- 
stituent Unit (To be filled in when charge is 
filed by a labor organization). 

6. Send copies of all papers to: 

Robert W. Gilbert, 117 W. Sth St., Los Angeles 
15, California. 

Telephone No. TUcker 9266. 

7. Declaration: 

I declare that I have read the above charge and 
that the statements therein are true to the best of 
my knowledge and belief. 

RETAIL CLERKS INTERNA- 
TIONAL ASSOCIATION, 


ROBERT W. GILBERT, 
LOUIS A. NISSEN, 
WILLIAM B. IRVIN, 


By /s/ WILLIAM SB) IRVIN, 
Attorneys for Retail Clerks 
Int’] Association. 


Date: June 16, 1949. 
Wilfully false statements on this charge can be 


punished by fine and imprisonment (U. S. Code, 
Title 18, Section 80). 


[Admitted in evidence as General Counsel’s Ex- 
hibit No. 1-G.] 


Received: June 17, 1949. 


National Labor Relations Board 13 


United States of America 
Before the National Labor Relations Board, 
Twenty-First Region 


Case No. 21-CA-420 


In the Matter of 
FEDERAL STORES DIVISION OF SPEHIGEL, 
INC. 
and 


RETAIL CLERKS INTERNATIONAL ASSO- 
CIATION, A. F. of L. 


and 


AMALGAMATED CLOTHING WORKERS OF 
AMERICA, LOCAL UNION No. 81, CIO, 
Party to the Contract. 


Case No. 21-CA-481 


In the Matter of : 

LEO KATZ, MINDA KATZ, OTTO KATZ, LEE- 
MOND KATZ, PHIL KATES, DOROTHY 
KATES, ELY ELIAS, BERTHA ELIAS, 
JULIAN ELIAS AND WALTER L. KEEN, 
d/b/a LEE’S DEPARTMENT STORE, 


and 


RETAIL CLERKS INTERNATIONAL ASSO- 
CIATION, A. F. of L., 


and 
AMALGAMATED CLOTHING WORKERS OF 


AMERICA, LOCAL UNION No. 81, CIO, 
Party to the Contract. 
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CONSOLIDATED COMPLAINT 


It having been charged by Retail Clerks Inter- 
national Association, A. F. of L., that the Federal 
Stores Division of Speigel, Inc., hereinafter re- 
ferred to as Respondent Federal, and Leo I[xatz, 
Minda Katz, Otto Katz, Leemond Katz, Pm] Kates, 
Dorothy Jxates, Ely Ehas, Bertha Ehas, Julan 
Elias and Walter L. Keen, d/b/a Lee’s Department 
Store, hereinafter referred to as Respondent Lee’s, 
and each of them, have engaged in and are engaging 
in certain unfair labor practices affecting commerce 
as set forth and defined in the National Labor Re- 
lations Act, as amended, Publie Law 101—S0th Con- 
eress, First Session, hereinafter called the Act; and 
the General Counsel of the National Labor Relations 
Board, on hehalf of the Board, having issued an 
Order of Consolidation, the Regional Director for 
the Twenty-First Region, designated by the Board’s 
RuJes and Regulations, Series 5, as amended, Sec- 
tion 203.15, hereby issues this Consolidated Com- 
plaint and alleges as follows: 


1. Respondent Federal Stores Division of 
Speigel, Inc., a corporation organized and existing 
by virtue of the laws of the State of Delaware, 
maintaining and operating stores in the States of 
California and Nevada, is now and at all times ma- 
terial herein, has been engaged in the department 
stove business in the Citv of Los Angeles, Califor- 
nia. 


2. Respondent Federal, in the course and con- 
duct of its business operations aforesaid, causes and 
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at all times herein material has caused large quan- 
tities and valuable amounts of equipment, ma- 
terials, supphes and merchandise to be transported 
from and through states of the United States other 
than the State of California to its place of business 
in Los Angeles, California. During the calendar 
year ending December 31, 1949, said Respondent 
Federal purchased equipment, materials, supplies 
and merchandise valued at approximately $3,000,- 
000, of which sum 50 per cent of the dollar value of 
such equipment, materials, supphes and mer- 
chandise was shipped directly to it from points out- 
side the State of California. During the same 
period, said Respondent Federal has caused large 
quantities of merchandise to be sold and transported 
in interstate commerce from its aforementioned de- 
partment stores into and through states of the 
United States other than the State of California. 


3. Respondent Leo Katz, Minda Katz, Otto Katz, 
Leemond Katz, Phil Kates, Dorothy Kates, Ely 
Elias, Bertha Ehas, Julian Elias and Walter L. 
Keen, d/b/a Lee’s Department Store, a copartner- 
ship with its principal place of business in Hunt- 
ington Park, California, is now and at all times 
_ material herein has been engaged in the department 
| store business in Huntington Park, California. 


4. Respondent Lee’s, in the course and conduct 
of its business operations aforesaid, causes and at 
all times material herein has caused large quantities 
and valuable amounts of equipment, materials, sup- 
plies and merchandise to be transported from and 
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through states of the United States other than the 
State of California to its place of business in Hunt- 
ington Park, California. During the 12-month 
period ending November 24, 1948, Respondent Lee’s 
purchased equipment, materials, supplies and mer- 
ehandise valued at approximately $1,000,000, of 
which sum 30 per cent of the dollar value of such 
equipment, materials, supplies and merchandise was 
shipped directly to it from points outside the State 
of California. 


5. Respondent Federal is and at all times ma- 
terial herein has been engaged in commerce within 
the meaning of the Act. 


6. Respondent Lee’s is and at all times material 
herein has been engaged in commerce within the 
meaning of the Act. 


7. Retail Clerks International Association, A. F. 
of L., is a labor organization within the meaning of 
Section 2, subsection (5) of the Act. 

The Amalgamated Clothing Workers of America, 
Local Union No. 81, CIO, is a labor organization 
within the meaning of Section 2, subsection (5) of 
the Act. 


8. Respondent Federal and Respondent Lee’s, 
by their officers, agents and employees while en- 
gaged in their business as described in paragraphs 
1, 2, 38 and 4, above, on or about December 17, 1948, 
entered into a joint, written, exclusive collective 
bargaining agreement with the Amalgamated Cloth- 
ing Workers of America, Local Union No. 81, CIO, 
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covering wages, rates of pay, hours of employment 
and other conditions of employment of Respondent 
Federal’s and Respondent Lee’s employees: which 
agreement provided, in part. as follows: 


‘*Article V. Membership in Union 


“YT. Members of the Employers’ families, 
store managers. one head bookkeeper, one 
stenographer-secretarv, and bona fide depart- 
ment heads who have the duty of directing the 
work of two or more emplovees in their respec- 
tive departments, shall not be subject to the 
jurisdiction of the Union and shall be excepted 
from all provisions of this agreement. 


2. Subject to the exceptions specified in 
paragraph 1, of this Article. all full-time em- 
plovees at present emploved in the classifica- 
tions specified in Article IT. shall become mem- 
bers of the signatory Union within fifteen (15) 
davs after the effective date of this agreement 
or shall be discharged by the Emplover. 


"3. Subject to the exceptions specified in 
paragraph 1 of this Article. all full-time em- 
plovees in the classifications specified in Article 
II. and who are hired after the effctive date of 
this agreement shall become members of the 
signatory Union within 30 days after the date 
of their employment or shall be discharged by 
the Emplover.”’ 


At all times since on or about December 17, 1948. 
Respondent Iederal, Respondent Lee’s and Amalga- 
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mated Clothing Workers of America, Local Union 
No. 81, CIO, have enforced and given effect to said 
agreement and all renewals and extensions thereof 
and have required membership in the Amalgamated 
Clothing Workers of America, Local Union No. 81, 
CIO, as a condition of employment. 


9. At all times since on or about October 30, 
1948, Respondent Federal and Respondent Lee’s 
? 
have interfered with, restrained, coerced and de- 
? ? 

prived their respective employees of their rights 
by deducting from the pay of their respective em- 
v —- d 
ployees monthly union dues without the written au- 
thorization or consent of their respective employees. 


10. Respondent Federal, by its officers, agents 
and employees, did discharge Mandel Silverman and 
Nathan Schwartz on or about March 29, 1949; and 
Marie Faruzzi on or about April 27, 1949, and each 
of them, and at all times since has refused and failed 
and does now refuse and fail to re-employ them, and 
each of them, for the reason that they engaged in 
concerted activities with other employees for the 
purposes of collective bargaining and other mutual 
aid and protection and because they refused to 
permit the employer to deduct union dues from their 
compensation. 


11. Respondent Lee’s, by its officers, agents and 
employees, did discharge Maurice W. Jackson on 
or about May 15, 1949, and at all times sinee has 
refused and failed and does now refuse and fail to 
reemploy him for the reason that he engaged in con- 
certed activities with other employees for the pur- 
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poses of collective bargaining and other mutual «aid 
and protection. 


12. The aforesaid agreement entered into )be- 
tween Respondent Federal, Respondent Lee’s and 
Amalgamated Clothing Workers of America, Local 
Union No. 81, CLO, and all renewals and extensions 
thereof, by reason of the allegations set forth in 
paragraph 8 hereof, and by reason that no union 
authorization election in accordance with Section 
9 (e) of the Act has been held, is illegal and invalid. 


13. Respondent Federal, while engaged in its 
business as described above, by its officers, agents 
and employees has since on or about October 30, 
1948, interfered with, restrained and coerced its em- 
ployees in the exercise of their rights guaranteed in 
Section 7 of the Act by various acts and statements 
including, without limitation, the following: 

(a) Attempting to influence its employees 
against their free choice of union affiliation ; 

(b) Urging, persuading and warning its em- 
ployees not to become or remain members of 
tiem LW. of L.: 

(ec) Demanding that its employees become 
and remain members of the Amalgamated Cloth- 
ing Workers of America; 

(d) Threatening to discharge its employees 
if they should refuse to submit to dues check-off 
in favor of the Amalgamated Clothing Workers 
of America; and 

(e) By requiring its employees to become 
members of the Amalgamated Clothing Work- 
ers of America against said employees’ will. 
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14. By the acts and conduct set forth in para- 
graphs 8 and 9 hereof, Respondent Federal and Re- 
spondent Lee’s have engaged in and are engaging 
in unfair labor practices within the meaning of Sec- 
tion 8 (a), subsections (1), (2) and (8) of the Act. 


15. By the acts and conduct set forth in para- 
graph 10 hereof, Respondent Federal has engaged 
in and is engaging in unfair labor practices within 
the meaning of Section 8 (a), subsections (1) and 
(3) of the Act. 


16. By the aets and conduct set forth in para- 
graph 11 hereof, Respondent Lee’s has engaged in 
and is engaging in unfair labor practices within the 
meaning of Section 8 (a), subsections (1) and (38) 
of the Act. 


17. By the acts and conduct set forth and de- 
scribed in paragraph 13 hereof, and by each of said 
acts, Respondent Federal has interfered with, re- 
strained and coerced, and is interfering with, re- 
straining and coercing its employees in the exercise 
of the rights guaranteed them by Section 7 of the 
Act and Respondent Federal did thereby engage in, 
and is now engaging in, unfair labor practices 
within the meaning of Section 8 (a), subsection (1) 
of the Act. 


18. The activities of Respondent Federal and 
Respondent Lee’s herein, as set forth in paragraphs 
8 through 13 hereof, occurring in connection with 
the business of Respondent Iederal and Respondent 
Lee’s described in paragraphs 1 through 4 hereof, 
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have a close, intimate and substantial relation to 
trade, traffic and commerce among the several states 
of the United States and tend to lead to labor dis- 
putes burdening and obstructing commerce and the 
free flow of commerce. 


19. The aforesaid acts of Respondent Federal 
and Respondent Lee’s, and each of them, as set forth 
in paragraphs 8 through 13 hereof, constitute unfair 
labor practices within the meaning of Section 8 (a), 
subsections (1), (2) and (3); and Section 2, sub- 
sections (6) and (7) of the Act. 


Wherefore, the General Counsel of the National] 
Labor Relations Board, on behalf of the Board, by 
the Regional Director for the Twenty-First Region, 
this 31st day of January, 1950, issues this Consoli- 
dated Complaint against the named Respondents, 
and each of them. 


/s/ HOWARD F. LeBARON, 
Regional Director, National Labor Relations Board, 
Twenty-First Region. 


[Admitted in evidence as General Counsel’s Ex- 
hibit No. 1-J.] 
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United States of America 
Before the National Labor Relations Board, 
Twenty-First Region 


[Title of Causes. ] 


ORDER CONSOLIDATING CASES AND 
NOTICE OF HEARING 


The General Counsel for the National Labor Re- 
lations Board, having duly considered the matter 
and deeming it necessary in order to effectuate the 
purposes of the National Labor Relations Act, as 
amended, and to avoid unnecessary costs or delay, 

Hereby Orders, pursuant to Section 203.64 ()) of 
National Labor Relations Board Rules and Regu- 
lations—Series 5, that these cases be, and thev 
hereby are, consolidated. 

Please Take Notice that on the 7th day of March, 
1950, at 10:00 a.m., at Suite 607-13, Hearing Room 
No. 1, 111 West Seventh Street, Los Angeles, Cali- 
fornia, a hearing will be conducted before a duly 
designated Tria] Examiner of the National Labor 
Relations Board on the allegations set forth in the 
Consolidated Complaint attached hereto, at which 
time and place vou will have the right to appear in 
person. or otherwise, and give testimony. Copies of 
the Charges and Amended Charges upon which the 
Consolidated Complaint 1s based are attached hereto. 

You are further notified that, pursuant to Section 
203.20 of the Board’s Rules and Regulations, you 
shall file with the undersigned Regional Director, 
acting in this matter as agent of the National Labor 
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Relations Board, an answer to the said Consolidated 
Complaint within ten (10) days from the service 
thereof and that unless vou do so all of the allega- 
tions in the Consolidated Complaint shall be deemed 
to be admitted as true and may be so found by the 
Board. 


In Witness Whereof, the General Counsel of the 
National Labor Relations Board, on behalf of the 
Board, has caused this Consolidated Complaint and 
Order Consolidating Cases and Notice of Hearing to 
be signed by the Regional Director for the Twenty- 
First Region on this 31st day of January, 1950. 

[Seal] /s/ HOWARD F. LeBARON, 


Regional Director, National Labor Relations Board, 
Twenty-First Region. 


[Admitted in evidence as General Counsel’s Ex- 
hibit No. 1-K.] 
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Law Offices 
Lowenthal & Elias 
633 Roosevelt Building 
Los Angeles 14, California 


February 9, 1950 


Mr. Howard F. LeBaron, Regional Director 
National Labor Relations Board 

J11 West Seventh Street 

Los Angeles 14, California 


Re: Leo Katz, et al., dba Lee’s Department 
Store, and Retail Clerks International As- 
sociation, A. F. of L., and Amalgamated 
Clothing Workers of America, Local Union 
No. 81, ClIO—Case No. 21-CA-481 (Consoli- 
dated with Case No. 21-C.A-420). 


Dear My. LeBaron: 

T am writing to you on behalf of my client Lee’s 
Department Store, one of the parties in the above 
proceeding. 

The order consolidating cases and notice of hear- 
ing, together with consolidated complaint, which was 
served on my client on or about February 1, 1950, 
has just been placed in my hands. 

T am in the process of moving my office and will 
not have an opportunity to prepare and file a re- 
sponsive pleading within the time specified in the 
notice. 

T discussed this matter with your office and was 
advised to make this written request to you for an 
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extension of the time within which to file an answer 
to the complaint. 

Accordingly, I hereby respectfully request that I 
be allowed to and including the 24th day of Feb- 
ruary, 1950, within which to file an answer on behalf 
of my client Lee’s Department Store. 


Your consideration in granting this request will 
be greatly appreciated. 


Yours very truly, 


/s/ T. J. WLIAS. 
TJ i :am 


[Admitted in evidence as General Counsel’s Ex- 
hibit No. 1-M.] 


Received February 10, 1950. 


United State of America 
Before the National Labor Relations Board, 
Twenty-Hirst Region 


[Title of Causes. ] 


ORDER EXTENDING TIME FOR FILING 
ANSWER TO CONSOLIDATED COMPLAINT 


On motion of Attorney for Lee’s Department 
Store, and for proper cause shown, it is hereby 
ordered that the time for filing answer to the Con- 
solidated Complaint be, and it hereby is, extended to 
February 24, 1950. 
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Dated at Los Angeles, California, this 13th day of 
February, 1950. 


[Seal] /s/ HOWARD F, LeBARON, 
Regional Director, National Labor Relations Board, 
Twenty-First Region. 


[Admitted in evidence as General Counsel’s [x- 
hibit No. 1-N.] 


United States of America 
Before the National Labor Relations Board, 
Twenty-First Region 


[‘Title of Causes. ] 


ANSWER OF LEEH’S DEPARTMENT STORE 
TO CONSOLIDATED COMPLAINT 


Come Now, Leo Katz, Minda Katz, Otto Katz, 
Leemond Katz, Phil Kates, Dorothy JXates, Hly 
Khas, Bertha Elias, Julian Elias and Walter L. 
Keen, d/b/a Lee’s Department Store (herein re- 
ferred to as Lee’s Department Store), and for them- 
selves alone and not for any other party to the 
above-consolidated actions, do hereby answer the 
consolidated complaint on file herein, and admit, 
deny and allege, as follows: 


1. Admit the allegations contained in Para- 
graphs 3, 4 and 8 of said consolidated complaint. 


2. Deny generally and specifically each and all 
of the allegations contained in Paragraphs 6, 9, 11, 
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12, 14, 16, 18 and 19 of said consolidated complaint, 
and the whole of said paragraphs. 


3. For want of information or belief, deny gen- 
erally and spearfically each and all of the allegations 
contained in Paragraphs 1, 2, 5, 7, 10, 18, 15 and 17, 
and the whole of said paragraphs. 


4. Deny generally and specifically each and all 
of the allegations contained in the document en- 
titled ‘‘Charge against Employer’? appended to said 
consolidated complaint and in which Lee’s Depart- 
ment Store is named as Employer. 


THEODORE J. ELIAS, and 
HAROLD EASTON, 


By /s/ THEODORE J. ELIAS, 
Attorneys for Lee’s 
Department Store. 


State of California, 
County of Los Angeles—ss. 


Walter Keen, bemg by me first duly sworn, de- 
poses and says: 

That he is one of the partners of Lee’s Depart- 
ment Store and is one of the parties in the fore- 
going answer to consolidated complaint; That he 
has read the foregoing answer to consolidated com- 
plaint and knows the contents thereof, and that the 
same is true as to his own knowledge, except as to 
the matters that are stated on his information and 
belief, and as to those matters that he believes it to _ 
We tile. 

/s/ WALTER KEEN. 
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Subscribed and sworn to before me this 23rd day 
of February, 1950. 


[Seal] /s/ HELEN HARDEN, 
Notary Public in and for 
Said County and State. 


Affidavit of Service by Mail attached. 


[Admitted in evidence as General Counsel’s Ex- 
hibit No. 1-P.] 


Received February 24, 1950. 


United States of America 
Before the National Labor Relations Board, 
Twenty-First Region 


[Title of Causes. ] 


AMENDMENT TO CONSOL{LDATED 
COMPLAINT 


Pursuant to authority granted by Section 203.17 
of the Board’s Rules and Regulations, Series 5, the 
Consolidated Complaint heretofore issued on Janu- 
ary 31, 1950, is hereby amended by adding the fol- 
lowing paragraph numbered 6 (a) : 


6 (a). Respondent Federal and Respondent 
Lee’s are members of Credit Stores Association 
which, on behalf of all its members, did enter into 
the contract described in paragraph 8 of the Con- 
solidated Complaint. The members of Credit Stores 
Association, including Brown’s, Star Outfitting Co., 
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Federal Stores, Golden State Dept. Store, Kay’s 
Department Stores, and Lee’s Dept. Store, caused 
and continuously have caused large quantities and 
valuable amounts of merchandise to move in com- 
merece within the meaning of the Act. 


Wherefore, the General Counsel of the National 
Labor Relations Board, on behalf of the Board, by 
the Regional Director for the Twenty-First Region, 
this 28th day of February, 1950, issues this Amend- 
ment to Consolidated Complaint. 


[Seal] /s/ HOWARD F. LeBARON, 
Regional Director National Labor Relations Board, 
Twenty-First Region. 


[Admitted in evidence as General Counsel’s Ex- 
hibit No. 1-R.] 
United States of America 
Before the National Labor Relations Board, 
Twenty-First Region 


[Title of Causes. ] 


AMENDED ANSWER OF LEE’S DEPART- 
MENT STORE TO CONSOLIDATED COM- 
PLAINT, AS AMENDED 


Come Now, Leo Katz, Minda Katz, Otto Katz, 
Leemond Katz, Phil Kates, Dorothy Kates, Ely 
Elias, Bertha Elias, Julian Elias and Walter L. 
Keen, doing business as Lee’s Department Store 


? 


) (hereinafter referred to as “Respondent Lee’s’’) 
| 
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pursuant to Section 102.23 of the Rules and Regu- 
lations—Series 5 of the Board, and for themselves 
alone and not for any other party to the above- 
consolidated proceedings, do hereby answer the con- 
solidated complaint on file herein, as amended, and 
admit, deny, and allege as follows: 


9 


(1) Admit the allegations of paragraph 3. 


(2) Admit the allegations in paragraph 4 that 
during the twelve-month period ending November 
24, 1948, Respondent Lee’s purchased equipment, 
materials, supplies and merchandise valued at ap- 
proximately $1,000,000, of which sum thirty per 
cent of the dollar value of such equipment, ma- 
terials, supplies and merchandise Respondent Lee’s, 
in the course and conduct of its business operations, 
caused to be transported and shipped from and 
through States of the United States other than the 
State of California directly to its place of business 
in Huntington Park, California. Deny eaeh and 
every other and remaining allegation in said para- 
graph 4. 


(3) Deny that the agreement referred to in 
paragraph 8 was a “‘joint’’ agreement, and in this 
connection allege that Respondent Lee’s entered into 
and executed said agreement as a separate and in- 
dividual party and that Article XJ of said) ae 
ment provides: 

“Tt is understood that this agreement is exe- 
cuted by the Employers severally, and that neo 
signatorv Employer shall be hable for any 
breach of this agreement by any other Employer 
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and that no default or breach by any Employer 
shall constitute a default or breach by any other 
lumployer.’’ 


Admit the remaining allegations of said para- 
graph 8. 


(4) Admit the allegation in paragraph 9 that 
since October 30, 1948, Respondent Lee’s has, with 
some exceptions, deducted from the pay of its re- 
spective employees monthly union dues without the 
written authorization of such emplovees. Deny each 
and every other and remaining allegation in said 
paragraph 9. 


(5) Admit that Respondent Lee’s did discharge 
Maurice W. Jackson on or about May 15, 1949, as 
alleged in paragraph 11. Deny each and every other 
and remaining allegation in said paragraph 11. 


(6) Admit, as alleged in paragraph 12, that no 
union authorization election in accordance with Sec- 
tion 9(e) of the Act has been held. Deny each and 
every other and remaining allegation in said para- 
eraph 12. 


(7) For lack of knowledge concerning said alle- 
gations, deny generally and specifically each and all 
of the allegations contained in paragraphs 1, 2, 5, 7, 
: 10, 13, 15, and 17, and the whole of each of said 
: paragraphs. 
: (8) Deny generally and specifically each and all 
of the allegations contained in paragraphs 6, 6(a), 
| 14, 16, 18, and 19, and the whole of each of said 
paragraphs. 


| 
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For a Second, Separate and Distinct Defense to 
said consolidated complaint as amended, and to the 
whole thereof, excepting only the unfair labor prac- 
tice alleged in paragraphs 11 and 16, Respondent 
Lee’s alleges: 


(1) The unfair labor practices charged occurred, 
if at all, on December 17, 1948, when Respondent 
Lee’s entered into the written collective bargaining 
agreement with the Amalgamated Clothing Workers 
of America, Local Union No. 81, CIO, referred to in 
paragraph 8 of the complaint herein. The charge 
forming the basis of the complaint issued herein 
was not filed with the National Labor Relations 
Board until June 17, 1949, and was not served on 
Respondent Lee’s until on or after June 21, 1950. 


(2) Said charges of unfair labor practice are, 
therefore, barred by the six months period of limi- 
tations specified in the proviso in Section 10(b) of 
the National Labor Relations Act. 

Wherefore, Respondent Lee’s prays that the Gen- 
eral Counsel take nothing by reason of his complaint 
herein, and that the same be disnussed forthwith. 

Dated: March 7, 1950. 

LATHAM & WATKINS, 
THEODORE J. ELIAS, 
HAROLD EASTON, 


By s/s WV. LUN 
Attorneys for Respondent Lee’s, located at 6501 
Pacific Blvd., Huntington Park, California. 
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State of California, 
County of Los Angeles—ss. 


Walter Keen, bemg by me first duly sworn, de- 
poses and says: 

That he is one of the partners of Lee’s Depart- 
ment Store and is one of the parties to the foregoing 
proceeding; that he has read the foregoing Amended 
Answer of Lee’s Department Store to Consolidated 
Complaint, as Amended, and knows the contents 
thereof; that the same is true to his own knowledge. 


/s/ WALTER KEEN. 


Subscribed and sworn to before me this .. day 
of March, 1950. 
Notary Public in aud for the County of Los Angeles, 
State of California. 


[ Admitted in evidence as General Counsel’s lx- 
hibit No. 1-U.] 
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United States of America 
Before the National Labor Relations Board, 
Division of Trial Examiners, Washington, D. C. 


[Title of Causes. ] 


GEORGE H. O’BRIEN, 


For the General Counsel, 


JESSE H. STEINHART, by 


S. A. LADAR, 
Of San Francisco, Calif., 


For the Respondent Federal. 


LATHAM & WATKINS, 
THEODORE J. ELIAS, and 
HAROLD EASTON, by 
RICHARD W. LUND, 

Of Los Angeles, Calif., 


For the Respondent Lee’s. 


GILBERT, NISSEN & IRVIN, by 
ROB We Gl Lis i ead 
WILLIAM B. IRVIN, 
Of Los Angeles, Calif., 
For the Retail Clerks. 


WIRIN, OKRAND & RISSMAN, by 
ROBERT R. RISSMAN, 
Of Los Angeles, Calif., 


For the Amalgamated. 


National Labor Relations Board 30 
INTERMEDIATE REPORT 
Statement of the Case 


Upon a first amended charge duly filed on May 2, 
1949, and another charge duly filed on June 16, 1949, 
by Retail Clerks International Association, A. F. 
of L., herein called the Retail Clerks, the General 
Counsel of the National Labor Relations Board,! by 
the Regional Director for the Twenty-first Region 
(Los Angeles, California), issued a consolidated 
complaint dated January 31, 1950, against Federal 
Stores Division of Speigel, Inc., of Los Angeles, 
California, herein called the Respondent Federal, 
and Leo Katz, Minda Katz, Otto Katz, Leemond 
Katz, Phil Kates, Dorothy Kates, Ely Elias, Bertha 
Khas, Juhian Khas, and Walter L. Keen, d/b/a Lee’s 
Department Store, of Huntington Park, California, 
herein called the Kespondent Lee’s. The complaint 
alleges that the respondent Federal and the Re- 
spondent Lee’s had engaged and were engaging in 
unfair labor practices affecting commerce within 
the meaning of Section 8 (a) (1); (2), and (3) and 
Section 2 (6) and (7) of the National Labor Rela- 
tions Act, as amended (61 Stat. 136), herein called 
the Act. Copies of the complaint, the respective 
charges, and notice of hearing were duly served 
upon the Respondent Federal, the Respondent Lee’s, 
the Retail Clerks, and the Amalgamated Clothing 


1The General Counsel and the attorney represent- 
ing him at the hearing are herein referred to as the 
General Counsel; the National Labor Relations 
Board as the Board. 
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Workers of America, Local Union No. 81, CLO, 
herein called the Amalgamated. 

With respect to the unfair labor practices the 
complaint alleges in substance: (1) that the Re- 
spondent Federal and the Respondent Lee’s are each 
engaged in commerce within the meaning of the Act; 
(2) that on or about December 17, 1948, the Re- 
spondent Federal and the Respondent Lee’s entered 
into a joint written collective bargaining contract 
with the Amalgamated, containing a union-shop 
elause which has not been authorized by an election 
pursuant to Section 9 (e) of the Act; (3) that at all 
times since the execution of the aforesaid contract, 
both the Respondents have enforced the contract 
and have required membership in the Amalgamated 
as a condition of employment; (4) that at all times 
since on or about October 30, 1948, both the Re- 
spondents have deducted Amalgamated dues from 
the pay of their respective employees without the 
written consent of such employees; (5) that the Re- 
spondent Federal discharged employees Mandel 
Silverman and Nathan Schwartz on March 29, 1949, 
and Marie Faruzzi on April 27, 1949, and the Re- 
spondent Lee’s discharged employee Maurice W. 
Jackson on May 15, 1949, and have since refused to 
reinstate them, because these employees had engaged 
in concerted activities with other employees and 
because they refused to permit their Employers to 
deduct union dues from their pay. In their respec- 
tive answers, duly filed, both the Respondents deny 
that they are engaged in commerce within the mean- 
ing of the Act, or that they have engaged in any 
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of the unfair labor practices alleged in the com- 
plaint. 

Pursuant to notice, a hearing was held on March 
7 and 8, 1950, in Los Angeles, California, before 
the undersigned Trial Examiner. All of the parties 
were represented by counsel, who were afforded full 
opportunity to be heard, to examine and cross- 
examine witnesses, and to introduce evidence per- 
taining to the issues. At the opening of the hearing 
eounsel for the Respondent Lee’s made motions to 
sever the cases herein consolidated for purpose of 
hearing, to dismiss the complaint in its entirety on 
the ground of nonjoinder of an indispensable party 
(the Amalgamated), and to strike various para- 
graphs of the complaint, or in the alternative, to 
dismiss the entire complaint. These motions were 
denied.2, Permission was granted to the Respondent 
Lee’s to file an amended answer and to the Respond- 
ent Federal orally to amend its answer on the rec- 
ord. At later stages of the hearing, counsel for the 
Respondent Lee’s renewed his motions to strike 


2The cases at bar were properly ordered consoli- 
dated for purposes of hearing and no prejudice 
is shown to have resulted to any of the parties. I 
am therefore of the opinion that the motion to 
sever was properly denied. See Seamprufe, Inc., 
82 NLRB 892, footnote 4. 

T find no merit i the contention that the Amalga- 
mated is an indispensable party respondent to this 
proceeding, and that, since it was not so joined 
herein, the complaint should be dismissed. Cf. 
General Electric X-Ray Corporation, 76 NLRB 64, 
_ 66-67; Durasteel Company, 78 NLRB 941, 946; and 
| see the specific language in H. L. Bruce Company, 
75 NURB 522, at 526, dealing with this iussue. 


4 
{ 
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various paragraphs of the complaint. Rulings on 
these motions, as renewed, were reserved. 

One of the aforesaid motions to strike, which was 
joined in by counsel for the Respondent Federal 
and the Amalgamated, was addressed to paragraph 
9 of the Complaint, which alleges that both Re- 
spondents had ‘‘interfered with, restrained, coerced 
and deprived their respective employees of their 
rights by deducting from the pay of their respective 
employees monthly union dues without the written 
authorization or consent of their respective em- 
ployees.’’> The motion to strike the foregoing para- 
graph of the complaint was accompanied by a mo- 
tion to strike all testimony taken during the hear- 
ing on the issue raised thereby. In support of these 
motions counsel argue that a violation of Section 
302 of the Act* does not per se constitute the com- 
mission of an unfair labor practice, and that conse- 
quently, it adds nothing to the complaint to allege 
such an unauthorized check-off even in connection 
with the enforcemnt of an illgal union-shop clause 
in a contract. They cite as authority for this con- 


3It is admitted by both Respondents that during 
the period herein material they deducted union dues 
from the pay of at least some of their respective 
employees, and remitted such dues to the Amalga- 
mated, without such ‘‘check off’? having been 
authorized in writing by the emplovees so affected. 


4Section 302 makes it a misdemeanor for an em- 
plover wilfully to withhold unicn dues from the 
pav of employees without having been authorized 
to do so in writing by each employee on whose 
account such deductions are made. 


EEL ee 
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tention the Board’s decision in Salant & Salant, 
Ine., 88 NLRB No. 156. The General Counsel con- 
tends that the unauthorized check-off of umon dues 
by the Respondents amounted to ‘‘an act of assist- 
ance (to the Amalgamated) independent of the 
language of Section 302 of the Act.’’ In any event, 
he argues further, ‘‘the checking off of dues in viola- 
tion of Section 302 when joined with an unlawful 
union shop provision is violative of Sections 8 (a) 
(1) and (2) of the Act. Compelled membership 
plus compelled check-off reinforce each other to 
assist and support the Union.’’ (Underlineation in 
original; brief of General Counsel, p. 15.) 

For reasons which will appear below in connection 
with my discussion of this matter, the motions to 
strike paragraph 9, and all evidence received in 
support thereof, are hereby denied. The issue with 
respect to the check-off of Amalgamated dues from 
the pay of the Respondents’ emplovees will be dealt 
with on its merits. 

In addition to the motions above disposed of, 
counsel for the Respondent Lee’s, at the conclusion 
of the hearing, renewed a motion to strike from the 
complaint paragraphs 7, 8, 9, 12, and 14, and the 
reference in paragraph 19 to Section 8 (a) (2) of 
the Act. Ruling was reserved thereon. In sum, the 
motion goes to all portions of the complaint which 
allege that the Respondent Lee’s committed unfair 
labor practices by entering into and enforcing the 
union-shop clause in its contract with the Amalga- 
mated. The motion is based on the contention that, 
as to the Respondent Lee's, these allegations are 
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outlawed by the limitation contained in Section 10 
(b) of the Act with respect to the issuance of a coin- 
piaint based upon unfair labor practices occurring 
more than 6 months prior to the filing and service 
of a charge. The facts material to this issue are as 
follow: The contract containing the wnion-shep 
clause herein complained of was executed on De- 
cember 17, 1948, and as is undisputed, was there- 
after enforced by the parties at all times alleged in 
the complaint. A charge that the Respondent Lee’s 
committed unfair labor practices by illegally assist- 
ing the Amaleamated was filed by the Retail Clerks 
on June 17, 1949, and was served upon the Re- 
spondent Lee’s on June 21, 1949. 

Counsel for the Respondent Lee’s contends that 
the 6-month period referred to in Section 10 (b) 
began to run on December 17, 1948, when the con- 
tract was executed, and expired on June 17, 1949, 
4 davs prior to the date (June 21) when the charge 
was served on it. Consequently, he argues, any 
allegation that the Respondent Lee’s committed 
unfair labor practices by entering into and enforeimg 
the alleged legal contract. is barred by the statute. 

The General Counsel] concedes that no finding of 
unfair labor practices by the Respondent Lee’s may 
be predicated on the execution of the contract by 
that Respondent, since the contract was signed more 
than 6 months prior to the service of the charge upon 
said Respondent. He urges, however, that the Re- 
spondent Lee’s admitted continued enforcement of 
the illegal union-security clause, which occurred 
within the 6-month period, constituted unfair labor 
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practices with respect to which findings may prop- 
erly be made. 

In support of his contentions, counsel for the Re- 
spondent Lee’s cites the Board decision in Goodall 
Company, 86 NLRB No. 127. One of the issues in 
that case was the alleged grant of a wage increase by 
the employer to the employees in order to discourage 
membership in a union. The wage increase in ques- 
tion was made effective more than 6 months prior 
to the filing and service of the charge which insti- 
tuted the proceeding. The Trial Examiner recom- 
mended dismissal of the allegation that the em- 
ployer’s aforesaid conduct constituted an unfair 
labor practice, on the ground that the statute of 
limitations embodied in Section 10 (b) of the Act 
barred the issuance of a complaint based on the wage 
increase. In so doing, the Trial Examiner considered 
and rejected the theory that the employer’s con- 
tinued payment of the wage increase during a period 
Jess than 6 months prior to the filing of the charge, 
might be deemed to constitute a continuing viola- 
tion of the Act which could validly be alleged and 
found. No exceptions were filed to the foregoing 
recommendation of the Trial Examiner, and the 
Board, pursuant to its usual practice, adopted it, 
without thereby indicating whether or not it agreed 
with either the reasoning of the Trial Examiner 
or the result reached® It is plain, therefore, that 


SCf. Guifport Transport Company, 84 N.L.R.B. 
No. 71, footnote 3, wherein the Board explicitly 
stated its disagreement with the Tyial Examiner 
on a certain Issue, but nevertheless refrained from 
reversing him on the pomt because no exception 
had been filed with respect thereto. 
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the Goodall decision is not a binding precedent on 
the point here in issue. In any event, the alleged 
violation of the Act treated in the Goodall case is 
essentially different from that here encountered. 
There the unfair labor practice alleged was the 
granting of a wage increase under circumstances 
which indicated that the increase was put into 
effect in order to forestall a union organizational 
campaign. The gravamen of such an unfair labor 
practice lies in the timing of the grant and an- 
nouncement of the wage increase, not in its subse- 
quent payment. The critical interference with the 
rights of employees takes place when, coincidentally 
with the organizational campaign, benefits are ex- 
tended to the employees in order to induce them to 
refrain from organizing. That the continued pay- 
ment of such a wage increase is not deemed to 
constitute an unfair labor practice is clearly in- 
dicated by the fact that the Board’s customary 
remedy in such cases does not provide for a rescis- 
sion of the wage increase.® 

In the present case, the alleged unfair labor prae- 
tices consist of the execution and subsequent 
enforcement of an illegal contract requiring mem- 
bership in the contracting union as a condition of 
employment. Obviously, the rights of employees are 
just as seriously violated by the continued enforce- 
ment of that requirement as by its initiation. In 


6See, for example, Williamson-Dickie Mfg. Co., 
35 N.L.R.B. 1220; Fitzpatrick and Weller, Inc., 46 
N.L.R.B. 28; Mellin-Quincy Mfg. Co. Ine, 53 
N.L.R.B. 366. 


——————————— ———  ———————— — - 
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other words, unfair labor practices are connnitted 
not only at the time such an illegal contract is 
entered into, but at all subsequent times when it is 
enforced, or even permiited to continue to exist.7 
In recognition of this fact, the Board’s 1emedial 
order, when such unfair labor practices are found, 
requires that the contract be set aside, and that 
recognition be withdrawn from the contracting 
union whose representative status was wrongfully 
strengthened by virtue of the illegal contract.® 

The issue here being considered is analogous 
to that which arises when a contract lawful when 
entered into is kept in operation after some of its 
provisions have been declared illegal by subsequent 
statutory enactment, or when a strike legally called 
is continued after being prohibited by subsequent 
legislation. In such cases the Courts have held that 
the continuance in effect, respectively, of the con- 
tract and the strike, constituted violations of the 
statutes in question.? 


"In this case, the Respondent Lee’s adinittedly 
enforeed the wnion-shop clause in the contract sub- 
sequent to its execution. The Board has held that 
even where such an illegal clause has not been en- 
foreed, its “‘mere existence’’ acts as a restraint 
upon those employees who might not wish to join 
the contracting union. Julius Resnick, Ine., 86 
feelers; Hacer and Sons Hinge Mfg. Co., 
80 N.L.R.B. 136. 


8Julius Resnick case, supra. 
9See N.L.R.B. vy. Local 74, United Brotherhood 


of Carpenters and Joiners of America, A. F. of L., 
U.S. Court of Appeals for the Sixth Circuit, case 
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I am persuaded that although the statute of 
limitations set forth in Section 10(b) of the Act 
precludes any finding of unfair labor practices 
predicated on the Respondent Lee’s execution of the 
contract with the Amalgamated, the continued en- 
forcement of the aforesaid contract during a period 
less than 6 months prior to the service of the charge 
on the Respondent Lee’s, constituted conduct on its 
part which may properly be found to have resulted 
in unfair labor practices. The Respondent Lee’s 
motion to strike paragraphs 7, 8, 9, 12, and 14, and 
so much of paragraph 19 as refers to Section 
8(a)(2) of the Act, from the complaint, is there- 
fore denied. 

Motions were also made at the close of the hear- 
ing by counsel for the Respondents Lee’s and Fed- 
eral and for the Amaleamated to dismiss the com- 
plaint on jurisdictional grounds. Ruling on these 
motions was reserved. The aforesaid motions are 
disposed of by the findings, conclusions, and recom- 
mendations hereinafter made, 

During the hearing the General Counsel stated 
his mability to offer evidence at that time in sup- 
port of paragraph 11 of the complaint, which al- 
leges that the Respondent lLee’s discharge of 
employee Maurice W. Jackson constituted an unfair 
labor practice. He moved to dismiss the aforesaid 
allegation without prejudice. This motion was de- 
nied, and the motion thereupon made by counsel 


number 10943, decided April 4, 1950; and United 
States v. Freight Association, 166 U. S. 290, cited 
in that opinion. 
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for the Respondent Lee’s to dismiss the aforesaid 
allegation was granted. 

Following the testimony of the witness, Maric 
Faruzzi, counsel for the Respondent Federal moved 
to dismiss paragraph 10 of the complaint insofar 
as that paragraph alleges that Faruzzi was dis- 
charged on or about April 27, 1949, in contravention 
of the Act. This motion was denied. A motion by 
the General Counsel to amend paragraph 10 of the 
complaint by substituting ‘‘sometime in March, 
1949,’ for “‘on or about April 27, 1949,”’ as the date 
of Earuzzi’s alleged discriminatory discharge, was 
eranted,!0 

At the conclusion of the hearing the General 
Counsel’s motion to conform the pleadings to the 
proof with respect to such formal matters as dates 
and the spelling of names was granted without 
objection. 

The parties were afforded opportunity to present 
oral argument at the close of the hearing, and to 
submit briefs and proposed findings of fact and 
conclusions of law. Oral argument was waived, in 
lieu of which the Trial Examiner informally dis- 
cussed the issues on the record with counsel. Briefs 
have been received from counsel for the General 
Counsel, the Respondents Lee’s and Federal, and 
the Retail Clerks. 

Upon the entire record in the case, and from my 
observation of the witnesses, | make the followine: 


whe issue of Faruzzi’s discharge is discussed in 
a succeeding section of this Intermediate Report. 
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Findings of Fact 
I. The Business of the Respondents 


The Respondent Federal Stores Division of Spei- 
gel, Ine., is, as its name implies, a division of 
Speigel, Inc., a Delaware corporation which has 
offices in Chicago, Illinois. That corporation di- 
rectly operates under its own name a chain of 
department stores throughout the United States. 
Tt also owns the ‘‘autonomous’’ chain of retail 
department stores herein named as Federal Stores 
Division of Speigel, Inc. This chain consists of 20 
stores, of which 19 are located in the State of Cali- 
fornia and 1 in the State of Nevada. These stores 
are operated for Speigel, Ine. under an arrange- 
ment whereby the management of the Federal chain 
is centralized in an executive employed for that 
purpose on a contract basis.'"! This executive has 
full charge of all phases of the operations of the 
stores comprising that chain, and they are operated 
under his direction as an integrated entity, inde- 
pendent of the administration of the stores directly 
operated by the owning corporation. 

In the operations of the aforesaid chain, the 
Respondent Federal annually purchases merchan- 
dise valued at approximately $3,000,000, of which 
about 45 per cent originates from points outside 
the States of California and Nevada. Approxi- 
mately 25 per cent of its annual purchases is bought 


uThat is, the executive who operates the Federal 
chain is compensated by a share of the profits pro- 
duced thereby. 
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in, and shipped to it, from points outside these 
States; about 20 per cent is purchased from job- 
bers in the State of Califormia, but was manufac- 
tured outside California and Nevada. Practically 
all of the merchandise purchased and sold by the 
Federal stores is intially shipped to and warehoused 
in San Francisco, California, where its principal 
offices and warehouse are located, from where it is 
distributed, upon requisition, to the various depart- 
ment stores comprising the chain. Practically all of 
the merchandise sold by the individual stores is sold 
locally at retail. 'Mhe total volume of retail sales of 
the chain amounts annually to approximately 
$6,000,000, of which about 80 per cent is sold on 
eredit.@ 

Among the stores operated by the Respondent 
Federal are two located in Los Angeles, California, 
and one in a suburb of that city, Huntington Park, 
California. The employees of these three stores are 
covered by the contract with the Amalgamated 
which is here in question. The Respondent Federal 
annually purchases merchandise for sale at these 
three stores valued at from $250,000 to $325,000.!8 

Leo Katz, Minda Katz, Otto Katz, Leemond Katz, 
Phil Kates, Dorothy Kates, Ely Ehas, Bertha Elias, 


2The foregoing data as to the Respondent Fed- 
eral’s annual volume of purchases and sales, and 
the percentages above set forth, apply to the year 
1949, 


BThe annual volume of sales made by the Re- 
spondent Federal’s Nevada store amounts to ap- 
proximately $250,000-$500,000. 
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Julian Elias, and Walter L. Keen are copartners 
doing business as Lee’s Department Store at Hunt- 
ington Park, California. They operate a retail de- 
partment store in that city which sells men’s, 
women’s and children’s apparel, jewelry, house- 
wares, shoes, furniture, and appliances. Approxi- 
mately 60 full-time emplovees are employed by the 
Respondent Lee’s in its said store. 

During the year ending November 24, 1948, the 
Respondent Lee’s purchased equipment, materials, 
supplies, and merchandise valued at approximately 
$1,000,000, of which 30 per cent was shipped to it 
from points outside the State of California. Its 
sales are wholly within that State. About 70-75 per 
cent of its sales are on a cYredit basis. 

Both the Respondent Federal and the Respondent 
Lee’s deny the allegations of the complaint that 
thev are engaged in commerce within the meaning 
of the Act, and each urges that in any event the 
business in which it is engaged is essentially of such 
a local nature that the Board should not assert 
jurisdiction over it. 

The substantial volume of merchandise purchased 
by each of these Respondents and shipped to it 
across State lines in itself clearly brings both of 
them under the jurisdiction of the Board.!* The 
question which remains is whether the Board, in its 


14N.L.R.B. v. Fainblatt, 306 U. S. 601; No Raia 
v. Bradford Dyeing Assoc., 310 U.S. 318; N.L.R.B: 
v. Van De Kamp’s Holland-Dutch Bakers, Inc., 152 
F. 2d 818 (C.A. 9); J. L. Brandeis & Sons ig 
N.L.R.B., 142 F. 2d 977 (C.A. 8); N.L.RUB. wai 
Gough Bakeries Corp., 153 F. 2d 420 (C.A. 5). 
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discretion, should assert the jurisdiction which it 
undoubtedly has over these Respondents. In his 
brief; counsel for the Respondent Lee’s argues that 
the business operated by it, being ‘‘a typical small 
retail department store in a small community, * * * 
is the usual local business over which the Board 
regularly declines to assert jurisdiction.’’ He cites 
a number of cases in which the Board has refused 
to take jurisdiction over business enterprises which 
nade interstate purchases of materials and mer- 
chandise comparable in volume to that shipped to 
the Respondent Lee’s. None of the cases cited, 
however, involved department stores. Counsel 
recognizes “‘that the Board has taken jurisdiction 
over some department stores,’’ but contends that 
this has been in cases involving nation-wide chains 
of such stores, or where the department stores in 


bey, 


question have made ‘‘substantial out-of-state mail 
order sales, or where they are of such size that 
their volume of business necessarily must affect in- 
terstate commerce to a great degree.’’ Contrary to 
counsel’s contentions, the Board has asserted jutis- 
diction over ‘‘small’’ department stores which make 
no out-of-state sales, and the volume of whose out- 
of-state purchases is even less than that shipped 
to the Respondent Lee’s. In any event, the Board’s 


I5K.¢., The P. B. Magrane Store, Inc., 84 N.L.R.B. 
No. 48 (one retail department store; total annual 
sales, $770,000, all intrastate; total annual purchases, 
$524,000, over 50 per cent of which obtained out- 
of-state); Parks-Belk Co., 77 N.L.R.B. 429 (one 
retail store: total sales, all intrastate, $250,000: 
total purchases, $175,000, about 50 per cent of which 
was interstate). 
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practice is to assert jurisdiction over department 
stores to which a substantial volume of merchan- 
dise is shipped across State lines, even where the 
stores involved make all or substantially all of their 
sales within the State in which they are located.!6 

On the basis of the foregoing, I conclude and 
find that the Respondent Lee’s and the Respondent 
Federal’? are both engaged in commerce within the 
meaning of the Act, and recommend that, ‘‘con- 
sistent with Board practice with respect to depart- 
ment stores, * * * jurisdiction should be exercised 
[over both Respondents] in this case.’’!8 

Phe General Counsel urges as an additional rea- 
son why the Board should exercise its jurisdiction 
over both the Respondents herein, the circumstance 
that they, together with other operators of retail 
stores, are parties to a collective bargaining contract 
with the Amalgamated covering a bargaining unit 
consisting of all the employees of the employer- 
signatories of the said contract. The aforesaid con- 
tract, which was entered into on December 17, 1948, 


16Whitney’s Department Store, 73 N.L.R.B. 1245; 
May Department Store Co., 71 N.L.R.B. 1214; J. L. 
Brandeis & Sons, 50 N.L.R.B. 325, 47 N.L.R.B. 614, 
53 N.L.R.B. 352; M. E. Blatt Co., 38 N.L.R.B. 2a 
Loveman, Joseph & Loeh, 56 N.L.R.B. 752; Block 
and Kuhl Department Store, 88 N.L.R.B. No. 63. 


The foregoing discussion apphes with even more 
force to the Respondent Federal, which operates a 
chain of department stores across State lines, than 
to the Respondent Lee’s. 


The P. B. Magrane Store, Inc., supra. 
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was purportedly executed ‘“‘by and between signa- 
tory members of Credit Stores Association * * * 
as parties of the First Part, and [the Amalga- 
mated], party of the Second Part,’’ and provides 
for rates of pay and other terms and conditions 
of employment to apply to all of the employees of 
the six employers (including the two Respondents 
herein) who signed the agreement. Frank R. 
Guyon, the attorney who represented the employer- 
parties to the contract at the time it was negotiated, 
and in whose office the contract was mimeographed, 
testified at the hearing that he had been secretary 
of Credit Stores Association, which was organized 
in 1937; that the two Respondents herein, together 
with other retail credit stores had been members of 
that association; and that the organization, whose 
primary purpose (as revealed in its bylaws) was to 
represent its members in relations with labor unions, 
had ceased to have a formal existence after 1941, 
but had ‘‘been going along for some years, drifting 
along making use of the name, and so forth. * * *’’ 
He further testified that he had participated in the 
negotiations leading to the execution of the contract 
of December 17, 1948, as a representative of the 
employers, and had drafted the contract and secured 
the signatures of his clients thereto. 

The Respondents contend that the Credit Stores 
Association was not actually in existence in a formal 
sense when the contract was entered into, and that, 
therefore, Guyon was acting on behalf of each of 
the employers individually at the time of the nego- 
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tiation and execution of the contract. IJ am of the 
opinion that it is unnecessary here to resolve the 
issue whether or not Credit Stores Association, as 
a formal entity, was in existence in 1947. The 
crucial circumstances relied on by the General Coun- 
sel are the facts that the contract was negotiated 
jointly between a group of employers (acting 
through their jomnt attorney, if not an association) 
and a union, in respect to a unit of employees 
consisting of all the employees of the employers 
involved. Identical terms and conditions of em- 
ployment were agreed upon for all the employees 
comprising that unit. 

The point made by the General Counsel is that 
even if the Board might have some doubt as to 
whether the Respondent Lee’s, viewed in isolation, 
is the type of business enterprise over which it 
would wish to assert jurisdiction, the fact that its 
labor relations were carried on with respect to an 
appropriate bargaining unit consisting of the em- 
ployees of a number of retail enterprises, inchiding 
at least one (the Respondent Federal) which is 
clearly of a type and size over which the Board 
customarily exercises jurisdiction, should persuade 
the Board not to decline jurisdiction in this case 
over the Respondent Lee’s. I agree with the posi- 
tion of the General Counsel.!9 


19Cf, International Typographical Union and the 
Baltimore Typographical Union No. 12, 87 N.L.R.B. 
No. 124, in which the Board said: ‘‘Nor do we con- 
sider it material, as the Respondents here suggest, 
that the record may not establish that the operation 


SS ee 
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II. The Organizations Involved 


Retail Clerks International Association, A. IF. of 
L., and the Amalgamated Clothing Workers of 
America, Local Union No. 81, C.1.0., are labor 
organizations admitting to membership employees 
of the Respondent Federal and the Respondent 
Lee’s. 

II. The Unfair Labor Practices 


A. ‘The execution and enforcement of the contract 
containing a union-security clause. 


It is undisputed that on December 17, 1948, the 
Respondent Federal and the Respondent Lee’s 
signed a collective bargaining contract with the 
Amalgamated which by its terms was to remain in 
effect until Januarv 31, 1951. This contract con- 
cededlv includes a clause reading as follows: 


Article V. Membership in Union 


2. Subject to the exceptions specified in 
paragraph 1 of this Article, all full-time em- 
ployees at present employed in the classifica- 
tions specified in Article IT shall become 
members of the signatory Union within fifteen 
(15) days after the effective date of this ag1ee- 


of each and every individual employer whose em- 
ployees form part of the bargaiming unit here sub- 
stantially affects interstate commerce within the 
meaning of the Act. It is sufficient for our pur- 
poses that the record discloses that the employee 
group comprising the unit, comprehensively viewed, 
is composed predominantly of employees whose 
employers’ activities affect interstate commerce.”’ 
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ment or shall be discharged by the Employer. 


3. Subject to the exceptions specified in 
paragraph 1 of this Article, all full-time em- 
ployees in the classifications specified in Article 
II and who are hired after the effective date 
of this agreement shall become members of the 
signatory Union within 30 days after the date 
of their employment or shall be discharged by 
the Ikmplover. 


The Respondents concede that the foregoing 
clause in the agreement has been enforced at all 
times since the contract was executed. It is also 
admitted by both Respendents that no election, as 
provided for in Section 9 (e), and required by the 
proviso to Section 8 (a) (3) of the Act, has been 
held among the Respondents’ employees. Since the 
aforesaid union-shop clause in the contract was 
never authorized by the employees through such an 
election, the signing of the contract by the Respond- 
ent Federal,2° and its subsequent. enforcement by 
both the Respondent Federal and the Respondent 
Lee’s clearly constituted unfair labor practices 


20As has been detailed in a preceding section of 
this Intermediate Report, the 6-month limitation 
embodied in Section 10(b) of the Act bars a finding 
of unfair labor practices based upon the signing of 
the illegal contract by the Respondent Lee’s. Since 
the charge initiating this proceeding against the 
Respondent Federal was filed with the Board and 
served upon that Respondent within 6 months after 
the execution of the contract, no such har exists 
with respect to findings based upon the signing of 
the contract by the Respondent Federal. 
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within the meaning of Section 8 (a) (1), (2), and 
(3) of the Act.2! I therefore find that by executing 
the aforesaid contract with the Amalgamated on 
December 17, 1948, and thereafter by keeping it in 
existence and enforcing it, the Respondent Federal 
lent illegal suppert and assistance to the Amalga- 
mated in recruiting and maintaining its member- 
ship, in violation of Section 8 (a) (2) of the Act: 
discriminated in regard to the terms and conditions 
of employment of its emplovees, thereby encourag- 
ing membership in the Amalgamated, in violation 
of Section 8 (a) (3) of the Act; and by the fore- 
going conduct interfered with, restrained, and 
coerced its employees in the exereise of the rights 
euaranteed by Section 7 of the Act, in violation of 
section 8 (a) (1) thereof. T further find that the 
Respondent Lee’s, by keeping in existence and en- 
forcing the aforesaid contract with the Amalga- 
mated, at all times since December 22, 1948, lent 
illegal support and assistance to the Amalgamated 


ao 


in recruiting and maintaining its membership, in 
violation of Section 8 (a) (2) of the Act; diserimi- 
nated in regard to the terms and conditions of 
employment of its employees, thereby encouraging 
membership in the Amalgamated, in violation of 
Section 8 (a) (3) of the Act; and by the foregoing 
conduct, interfered with, restrained, and coerced its 
employees in the exercise of the rights guaranteed 


21Julius Resnick, Inc., 86 N.L.R.B. 38; Amalga- 
mated Meat Cutters and Butcher Workmen of 
North Ameriea, A. F. of L., 81 N.L.R.B. 1052, 1054- 
1055. 
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by Section 7 of the Act, in violation of Section 8 
(a) (1) thereof. 

In his brief, counsel for the Respondent Lee’s 
advanees the argument that the complaint should 
be dismissed insofar as it alleges unfair labor prac- 
tices based upon the unauthorized union-shop clause 
in the contract, because the eharge which set this 
proceeding in motion as against the Respondent 
Lee’s alleges ‘‘in only the most general terms a 
violation of Section 8 (a) (1) and 8 (a) (©), [and] 
makes no reference to any agreement or union-shop 
conditions or the lack of any UA election.’’22. For 
the reasons set forth in the Board’s detailed diseus- 
sion of the funetions of a charge in Cathey Lumber 
Company, 86 N.L.R.B. No. 30, I find no merit im the 
foregoing contention. 

An additional contention raised by counsel for 
the Respondent Lee’s in his brief is, in sum, as 
follows: Preeeding the execution of the contract 
here in issue, on December 17, 1948, there was in 
existence another collective bargaining contract be- 
tween the same parties, dated January 31, 1947, 
which by its terms was to remain in effect until 
January 31, 1949. That agreement contained a 


2The charge in question alleges that the Respond- 
ent Lee’s, among other things, ‘“‘has interfered 
with, restrained and coerced its employees * * * in 
the exercise of their rights to self-organization and 
to determine bargaining representative of their own 
choosing in violation of Section 8(a)(1),”’ and that 
it ‘‘has dominated, assisted and supported [the 
Amalgamated] in violation of Section 8(a)(2) of 
te Act,” 
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union-shop clause identical to the one included in 
the succeeding contract. Since the former agree- 
ment was entered into prior to the enactment of 
the Taft-Hartley Act, argues counsel, ‘‘the union- 
shop conditions therein were perfectly valid and 
legally efiective after the passage of the Act (Sec- 
tion 102.)’’ In addition, he further contends, ‘‘the 
agreement of December 17, 1948, was merely an 
amendment of the 1947 agreement upon the wage- 
reopening. It only changed the wage rates in the 
1947 contract. The union security provisions and 
other terms of the 1947 contract were not changed. 
* * * Hence the union shop provisions in the De- 
eember 17, 1948, contract are not illegal.”” Section 
102 of the Act, cited by counsel, answers his argu- 
ment. That section provides that the performance 
of any obligation under a collective bargaining 
aereement entered into prior to June 23, 1947, the 
date of enactment of the amended Act, should not 
constitute an wifair labor practice thereunder, if 
the performance of such obligation would not have 
constituted an unfair labor practice under Section 
8 (3) of the Act as it existed before its amendment, 
unless such eee Was renewed or extended 
subsequent thereto. The contract signed on Decem- 
ber 17, 1948, replaced the preceding contract which 
by its terms expired on January 31, 1949. Thus it 
was clearly an extension or renewal of the prior 
contract, if not an entirely new one. Since, there- 
fore, the contract entered into prior to the enact- 
ment of the Act as amended was extended or 
renewed subsequent to the enactment of the amend- 
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ments, the union-shop clause therein contained falls 
outside the savings clause of Section 102, and the 
argument advanced by counsel is clearly invalid.?8 


B. The discharge of employees pursuant to the 
contract by the Respondent Federal. 


1. Mandil Silverman.24 


Silverman was employed by the Respondent Fed- 
eral as a salesman in one of its Los Angeles stores 
from about September, 1946, to about May, 1947, 
and again from about February 1, 1949, to on or 
about March 29, 1949, the date of his discharge. 

During the afternoon of the last day of his em- 
ployment, Silverman, while at work in the store, 
was handed an application card for membership in 
the Amalgamated by District Supervisor Cohen, 
who was in charge of the Respondent Federal’s 
stores in that area, and was asked to sign it. Silver- 
man refused to do so. Cohen thereupon left Silver- 
man and conferred for a while with Store Manager 
Sells. The latter then informed Silverman that he 
(Sells) had been instructed to discharge him for 
refusing to join the Amalgamated, and told Silver- 
man to get his belongings and leave the store 
immediately. 

The foregoing findings are based on the credited 
testimony of Silverman, which was corroborated by 


3Cf. Salant & Salant, Inc., supra. 


24At the hearing Silverman gave his first name 
as ‘‘Mandil’’; it is spelled in the pleadings as 
“Miaardel. 7 
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that of the witness Diamond. Cohen admitted that 
he had instructed Sells to discharge Silverman, and 
that prior thereto he had asked Silverman to sign 
an Amalgamated ecard, which Silverman refused to 
do. He testified, however, that the mcident involv- 
ing the Amalgamated card occurred about a week 
prior to the date of Silverman’s discharge, and that 
his decision to discharge Silverman on March 29 
was prompted by the facet that he (Cohen) had been 
told that on that date Silverman had brought sev- 
eral organizers of the Retail Clerks into the store, 
who engaged in disorderly activities therein. Cohen 
also testified that it was his understanding that 
Silverman was, at the time of these events, a mem- 
ber of the Amalgamated, and that when Silverman 
refused to sign an Amalgamated card as requested, 
he (Cohen) remarked, ‘‘Well, you don’t have to. 
J understand that you are already a member of the 
union.’’ When asked whether or not he had ordered 
the discharge of Silverman for refusing to sign the 
Amalgamated card, Cohen answered, ‘‘] wouldn't 
say that. Maybe eventually I might have on that 
ground. J discharged My. Silverman for reasons 
f bringing strangers into our store and into our 
office, and disrupting our business.”" In view of the 
corroborated credible testimony of Silverman as to 
the sequence of events leading to his discharge, 
and the rather confused account given by Cohen, 
IT regard the former’s testimony as giving a more 
reliable version of those occurrences. As to the 
motive for Silverman's discharge, J also find 
Cohen’s testimeny unconvincing. Cohen admitted 
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that shortly before the date of Silverman’s dis- 
charge, he had been informed that some of the 
employees in the store ‘‘were not members of the 
[Amalgamated], and that 1t would be necessary to 
see that they did join the union.’’ And, admittedly, 
Cohen did thereafter ask Silverman to sign an 
Amalgamated appheation ecard, which Silverman 
refused to do25 Moreover, on the day following 
Silverman’s discharge, another employee, as 1s 
found below, was discharged for his refusal to join 
the Amalgamated. The preponderance of the evi- 
dence convinecs me, and I find, that Silverman was 
discharged by the Respondent F’cderal on or about 
March 29, 1949, because of his refusal to aecede to 
the request of Cohen that he (Silverman) join the 
Amalgamated. 


2. Nathan O. Schwartz. 


Schwartz was emploved as a salesman and window 
trimmer by the Respondent Federal in the same Los 
Angeles store in which Silverman was employed. 
He was hired in February of 1949, and was dis- 
eharged on March 30, 1949.76 

On the morning of March 30, several of the em- 


25Tf, as Cohen asserted, it was his understanding 
that Silverman was already a member of the Amal- 
eamated, it is difficult to understand why he found 
it necessary to ask him to join that union. 


26Although the complaint alleges the date of 
Schwartz’ discharge as on or about March 29, 1949, 
it was stipulated at the hearing that it took place 
on March 30. 
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ployees of the store in a group Including Schwartz 
were told by Store Manager Sells that all of the 
employees in the store who did not belong to the 
Amalgamated would have to join that Union in 
order to retain their jobs. After the group dis- 
banded, Schwartz asked Sells whether it was true 
that he would be required to join the Union, and 
was told that it ‘‘was definite and you will have to 


” The following conversation ensued: 


join. 
Schwartz: Supposing I refuse to join ? 
Sells: In that case you will be fired. 
Sebwaitz: Po I take it that I am fired? 
Sells: You are fired right as of this moment, 
and what’s more, I don’t like your attitude.2? 


On the basis of the undisputed evidence above 
summarized, I conclude and find that Schwartz was 
discharged by the Respondent Federal on or about 
March 30, 1949, because he refused to accede to the 
Respondent federal’s demand that he join the 
Amalgamated.?8 


27[he above findings are based on Schwartz’ un- 
denied credited testimony. 


28The record contains no support for the allega- 
tions in the Respondent Federal’s answer that 
Sehwartz was discharged because he had, shortly 
| prior thereto, asked to be transferred to another 
location because of the limited earning opportunity 


afforded by his job, and that thereafter Schwartz 
‘‘showed his dissatisfaction by acts of gross insub- 
ordination which led to his discharge.’’ Sehwartz’ 
zvefusal to join the Amalgamated can hardly be 
deemed to have constituted insubordination, since 
' the Act protects such a refusal under the cirecum- 


stanees herein found. 
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3. Marie Margaret Faruzzi. 


Faruzzi was employed by the Respondent Federal 
in its above-mentioned store as a cashier, from about 
June, 1948, to about April 27, 1949, on which date 
she was either discharged, or voluntarily quit her 
employment in a dispute over a requested wage in- 
crease which was refused her. That termination of 
her employment is not here in issue.?9 

On an unspecified day in March, 1949, preceding 
the final termination of her empleyment by the 
Respondent Federal, there was some discussion 
among emplovees in the store with respect to the 
requirement that they join and pay dues to the 
Amaleamated3? During that day, Faruzzi was 
asked several times by Store Manager Sells to 
‘nav the union dues,” and Faruzzi consistently 
refused to do so. At the end of the day, Sells asked 
her ‘‘for the last time whether [she] was going to 
pay,’” and she again refused. Thereupon she was 
informed that she was discharged, and she left the 
27\s has been set forth in a preliminary section 
of this Intermediate Report, paragraph 10 of the 
eomplaint, which alleges that Faruzzi was illegally 
discharged ‘‘on or about April 27, 1949,’’ was 
amended at the hearing so as to allege that she was 
so discharged *‘some time in March, 1949.”’ 


30K aruzzi’s testimony with respect to the above 
was vague, but in the context of the record as a 
whole, it seems clear that the discussion which she 
described as ‘ta lot of difference about this union 
business,’ refers to the attempts of the Respondent 
Federal during this period to get the employees of 
the store to join the Amalgainated. 
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store. After the store had closed, Faruzzi_tele- 
phoned to Sells, informed him that since she 
“needed the jeb bad enough,’’ she would agree to 
Sells told her she could report to 


be 


~ 


“pay the dues. 
work the next morning. She did so, and continued 
in the employ of the Respondent Federal until her 
final termination im April. From the time of her 
reinstatement until she left her job, Amalgamated 
dues were deducted from her pay.?! 

The evidence above summarized reveals, and IT 
find, that Farnzzi was actually discharged at the 
end of the day on which the aforesaid events oc¢- 
curred, because of her refusal te pay Amalgamated 
dues; that she was remstated only upon her agree- 
ment to pay such dues, and that thereafter, to the 
end of her employment, the union dues were de- 
ducted from her pay by the Respondent Federal. 

The legal issues raised by the aforesaid facts are 
whether her discharge, short of duration though 
it was, constituted an unfair labor practice, and 
Whether the subsequent check-off of Amalgamated 
dues from her wages was in violation of the Act. 
These issues are disposed of in the coneluding find- 
ings which follow. 


C. Concluding findings with respect to the dis- 
charges of Silverman, Schwartz, and Faruzzi. 
Since the union-security clause in the Respond- 


ents’ contract with the Amalgamated has been 


31The above findings of fact are based on Faruz- 
zi’s undenied, credited testimony. 
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found to be illegal, the discharges of Silverman and 
Schwaitz pursuant to that clause in the contract 
plainly constituted such discrimination with regard 
to their tenure of employment, to encourage mem- 
bership in a labor organization (the Amalgamated), 
as is prohibited by Section 8 (a) (3) of the Act. 
The aforesaid discharges necessarily interfered 
with, restrained, and coerced the employees of the 
Respondent Federal in the exercise of the rights 
guaranteed in Section 7 of the Act, in violation of 
Section 8 (a) (1) thereof, and by illegally encour- 
aging membership in the Amalgamated, constituted 
support and assistance to that Union by the Re- 
spondent Federal, in violation of Section 8 (a) (2) 
of the Act. I so find. 

Faruzzi’s discharge stands on a slightly different 
footing. That discharge was effected because she 
initially refused to yield to her Employver’s demand 
that she pay dues to the Amalgamated. Sinee there 
was no valid contract in existence, requiring meni- 
hership in good standing in the Amalgamated as a 
condition of employment by the Respondent, the 
employees had a legal right, 1f they wished, to re- 
fuse to pay dues to that organization. Since Faruzzi 
was discharged for exereising that right, the Ke- 
spondent Federal thereby clearly imterfered with, 
restrained, and coerced its employees in the exercise 
of their right, as guaranteed in Section 7 of tig 
Act, to refrain from assisting a labor organization, 
in violation of Section 8 (a) (1) of the Aga 

‘onversely, the Respondent's aforesaid conduet 
constituted iNegal support and assistance to the 
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Amalgamated, m violation of Section 8 (a) (2) of 
pice ct I so find.*? 

In his brief, counsel for the Respondent Federal 
points to the fact that paragraph 10 of the com- 
plaint alleges that Silverman, Schwarts and Faruzzi 
were discharged ‘‘for the reason that they engaged 
in concerted activities with other employees for the 
purposes of collective bargaining and other mutual 
aid and protection and because they refused to per- 
mit the employer to deduct union dues fiom their 
eompensation.”’ Counsel argues in effect that the 
aforesaid paragraph of the complaint should be 


’ 


dismissed because the proof fails to support the 
allegation that these employees were discharged for 
engaging in concerted activities. It is true that 
there is a variance between the complaint and the 
proof msofar as the former alleges that the three 
employees in question were discharged because they 
had engaged in concerted activities. However, I do 
not beheve that this variance is fatal, since the 
issues with respect to the discharges were made 
clear at the hearing during the course of presenta- 
tion of the General Counsel’s case, the Respondent 


32Paragraphs 15 and 19 of the complaint allege 
that the discharges of Silverman, Schwartz, and 
Faruzzi constitute unfair labor practices within the 
meaning of Section 8(a) (1), (2), and (3) of the 
Act. Since the record does not show whether or not 
Faruzzi was, during the period above discussed, a 
member ot the Amalgamated, her discharge cannot 
be held to have been effected to encourage member- 
ship in that Union. I therefore make no finding 
that her discharge constituted a violation of Nee- 
mroiy (2) (3) of the Act. 
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did not plead surprise, or request additional time 
in which to prepare a defense, and the aforesaid 
issues were fully litigated. 


D. Concluding findings with respect to the collec- 
tion of Amalgamated dues from Faruzzi follow- 
ing her reinstatement. 


As we have seen, Faruzzi’s payment of dues to 
the Amalgamated, following her discharge and re- 
instatement, was far from voluntary. Her submis- 
sion to the deduction of such dues from her pay 
was, rather, dictated by the alternatives posed for 
her by the Respondent Federal, of either yielding 
to the check-off or being deprived of her job. 

IT am persuaded that such enforced deduction of 
union dues from the wages of an employee, when 
there is no legal obligation on the employee to 
maintain paid-up membership in the union as a 
condition of employment, necessarily infringes on 
the right of the employee, as guaranteed by Sec- 
tion 7 of the Act, to refrain from assisting a labor 
organization, and therefore constitutes unfair labor 
practices as defined in Section 8 (a) (1) and (2) 
of the Act. I see no conflict between this conclusion 
and the Board’s holding in Salant & Salant, Ince., 
88 N.L.R.B. No. 156, which is relied on by the Re- 
spondents. In that decision the Board stated that 
the enactment of Section 302 of the Act, which 
placed certain limitations on the check-off of union 
dues, did not ‘Shave any impact on the unfair labor 
practice jurisdiction of this Board under Section 8, 
so as cither to create or not create a per se violation 
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of Section 8 solely on the basis of a violation of 
those limitations.’’ The Board coneluded that the 
enactment of Section 302 left undisturbed the appli- 
eation by it of its pre-existing criteria for deter- 
mining whether the check-off of union dues, under 
a given set of circumstances, constitutes a violation 
of the broad proscriptions of Section 8 of the Act. 
It becomes necessary, then, to determine under what 
circumstances the Board has customarily held the 
check-off of union dues to constitute an unfair labor 
practice. The question usually arises, as it does 
herein, in connection with allegations that an em- 
ployer has illegally assisted, contributed support to, 
or dominated a labor organization. The principle 
generally applied by the Board in such situations 
to find that the check-off was an unfair labor prac- 
tice 1f, under all the circumstances, the employees 
from whose wages the union dues were deducted 
may be said to have been coerced by the employer 
into joie and paying dues to the union in ques- 
tion. Put another way, the rule seems to be that, 
‘the Board normally orders the reimbursement of 
checked-off dues only in those cases where the 
actions of the emplover are tantamount to coercing 
all employees to join the dominated organization.’ ’33 


33C. Ray Randall Mfg. Co., 85 N.L.R.B. No. 18 
(an which the Board adopted the findings, conclu- 
sions, and recommendations of the Trial Examiner 
without, however, specifically passing on his above 
quoted formulation of the rule). For cases in whieh 
the Board has applied such a rule, see: Remington 
Arms Co., Inec., 62 N.L.R.B. 611, at 614, in which 
the Board did not order the employees reimbursed 
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As is indicated by the cases cited, the Board has 
held that there is nothing inherently violative of 
the Act in an employer deducting union dues from 
the pay of employees, even on behalf of a domi- 
nated union. The determining factor in deciding 
whether such conduct constitutes an unfair labor 
practice is whether the employer coerced the em- 
ployees into permitting the deduction of dues. In 
other words, even where the employees are under 
no legal obligation to pay dues to the union in order 


for checked-off dues because, as it pointed out, 
the circumstances were such that the employees 
were not coerced into joining and paying dues to 
the dominated union; Louisville Railway Co., 69 
N.L.B.B. 691, at 702, in which the Board similarly 
refused to order reimbursement for checked-off 
dues because ‘“‘membership [in the dominated or- 
ganization] was not * * * compelled, and dues were 
ehecked off only on individual voluntary authori- 
gation.’’ (Underlineation supplied.) H. J. Daniels 
Poultry Co., 65 N.L.R.B. 689, at 690, in which Sime 
ilar result was reached because the employer was 
not found to have ‘‘obligated all employees to join 
and support’? the dominated organization; Pacifie 
Plastic & Mfs. Co., Inc., 68 N.LKG. 325) 
in which reimbursement for checked-off dues was 
ordered, the employer having ‘‘insisted that its 
employees remain in good standing with [the domi- 
nated union} by payment of dues’’; Supersweet 
Feed Co., Inc., 62 N.L.R.B. 53, 60, 84, in whieh a 
similar result was reached because the employers 
‘insisted that their employees remain in good stand- 
ing with [the dominated organization] by payment 
of dues, and a number of employees were threat- 
ened with discharge, pursuant to the closed-shop 
provisions of the said contracts, for their failure 
to do so’’; Cannon Mfg. Corp., 71 N.L.RB e105 
1092, reimbursement ordered where the dues were 
checked-off pursuant to an illegal union-security 
eontract with a dominated union. 
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to retain their jobs, the emplover may still deduct 
such union dues from their pay if the employees 
voluntarily permit him to do so, but if the employer, 
under such circumstances, coerces them into yield- 
ing to the check-off, the check-off then amounts to 
an invasion of the employees’ rights under the Act. 
With this principie in mind, it becomes readily 
apparent that it makes no difference in the result 
whether the union on whose behalf the dues are 
cheeked-off has been held to be an emplover-domi- 
nated organization or merely an illegally assisted 
one.#+ This the Board has recognized in a decision 
issued subsequent to that in the Salant case. (Pre- 
@ast Slab and Tile Co., 88 N.L.R.B. No. 231, in 
which the Board ordered checked-off union saigine 
tion fees repaid to employees who were required by 
their emplover to allow such deductions from their 
pay, although the A. F. of L. union involved was not 
found to have been employer-dominated. ) 

On the basis of the foregoing, I conclude and find 
that the Respondent federal, by coercing Faruzzi 
into permitting it to deduct Amalgamated dues 
from her pay on and after the date of her reinstate- 
ment, and by deducting such dues from her pay 
under those circumstances, interfered with, re- 
strained, and coerced her, as well as the rest of 
its employees, in the exercise of their right, which 
is guaranteed by Section 7 of the Act, to refrain 
from assisting a labor organization ,thereby com- 


34As to the distinction between an illegally assisted 
union and a company-dominated one, conipare 
Carpenter Steel Company, 76 N.L.R.B. 670, and 
Hershey Metal Products Company, 76 N.L.R.B. 695, 
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mitting unfair labor practices in violation of Sec- 
tion 8 (a) (1) of the Act, and in addition, thereby 
assisting and supporting the Amalgamated in vio- 
lation of Section 8 (a) (2) of the Act. 


E. The adinitted check-off of Amalgamated dues 
by the Respondent Federal and the Respondent 
Lee’s, from the pay of their employees gen- 
erally. 


As previously noted, both the Respondent Fed- 
eral and the Respondent Lee’s admit that at ail 
times herein materia] they have checked off Amal- 
eamated dues from the pay of some, though not all, 
of their respective employees, the employees in 
question (other than Farnzzi) not being specifically 
identified in the record. They also admit that such 
check-offs were effected without the written authori- 
zation of the employees involved. The question 
remains to be decided whether this general practice 
of makine such dues deductions constituted an un- 
fair labor practice. This issue necessitates further 
examination into the effect of the Board’s decision 
in the Salant case. There the Board held that al- 
though the emplover had violated Section 8 (a) (1) 
and (2) of the Act by entering into and keeping 
in effect an illegal union-shop contract with a union, 
it had not committed unfair labor practices by 
virtue of the provision in such contract for the 
check-off of union dues.2° Aside from the ¢ireum- 


35Tn the case at bar the contract between the par- 
ties contains no provision for the check-off of union 
dues. 
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stances that the Respondent Federal has been found 
to have discharged two employees because of their 
refusal:to join the Amalgamated, and one because 
of her refusal to pay dues to that organization, and 
has been found to have told other emplovees that 
membership in the Amalgamated was a condition 
of their employment, the facts in this case and in 
the Salant case are essentially identical.36 It might 
seem, then, as the Respondents argue, that the hold- 
ing in the Salant case requires the dismissal of the 
allegation that the Respondents herein violated the 
Act by checking off dues on behalf of the Amal- 


36Here, as in the Salant case, the legal union- 
security contract replaced a preceding such contract 
which was legal because entered into prior to the 
enactment of the ‘l'aft-Haitley amendments to the 
Act, and these contracts were entered into with a 
union which, so far as appears, represented an 
uncoerced majority of the employers’ employees. 
The record shows that the Respondents herein were 
parties to collective bargaining contracts with the 
Amalgamated at least from January 31, 1947, until 
December 17, 1948, on which date a new contract 
was entered into to remain in effect to January 31, 
1950. Although it appears that the Respondents did 
not, at the time the latter contract was executed, 
demand or receive from the Amalgamated any proof 
of the latter’s majority status as collective bargain- 
ing representative of the employees, and that the 
Amalgamated has never been certified by the Board 
as collective bargaining representative of the Re- 
spondents’ employees, there is no affirmative showing 
in the record, nor indeed any allegation in the com- 
plaint or contention put forward by the General 
Counsel, that the contract in question was entered 
into by the Respondents with a union which did not 
represent an unecoerced majority of the Respond- 
ent’s employees. 
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gamated. However, in the hght of the cases hereto- 
fore cited, in which the Board applied the test of 
whether or not the dues deductions were voluntarily 
permitted by the employees, the Salant decision, it 
seems to me, must be read as resting on the assump- 
tion that, since the contracting union in that case 
represented an unecoereed majority of the employees, 
and since there was no proof that the employer had, 
aside from keeping in effect an illegal union-shop 
contract, coerced the employees into permitting the 
check-off of union dues, the emplovees had volun- 
tarily aeceded to the check-oft. That assumption 
cannot be made here, at least with respect to the 
Respondent Federal, for that EXmployer, by dis- 
charging and threatening to discharge employees 
unless they jomed and paid dues to the Amalga- 
mated, created a situation by which its employees 
were necessarily forced to permit Amalgamated 
dues to be deducted from their pay, under fear of 
the loss of their jobs. I therefore conelude and find 
that the Respondent Federal has at all times since 
December 17, 1948, coerced some of its employees 
into permitting it to deduct Amalgamated dues 
from their pay, and has thereby, and by making 
such deductions, interfered with, restrained, and 
eoerced its employees in the exercise of their rights 
under Section 7 of the Act, in violation of Seetion 
8 (a) (1) thereof, and has thereby given support 
and assistance to the Amalgamated, in violation of 
Section 8 (a) (2) of the Act. 

Since no such specific acts of coercion were 
proved to have been committed by the Respondent 
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Lee's against its employees, the cheek-off of Amal- 
gamated dues as practiced by it falls in the same 
category as that held not to constitute an unfair 
labor practice in the Salant ease, and J shall there- 
fore recommend that the complaint be dismissed 
insofar as it alleges that the Respondent Lee’s vio- 
lated the Act by deducting union dues from the pay 
of its employees. 


TV. The Effect of the Unfair Labor Practices 
Upon Commerce 


The activities of the Respondent Federal and the 
Respondent Lee’s set forth in Section ITT above, 
occuring in connection with the operations of these 
Respondents deseribed in Section I above, have a 
close, intimate, and substantial relation to trade, 
traffic, and commerce among the several States and 
tend to lead to labor disputes burdening and ob- 
structing commerce and the free fow of commerce. 


V. The Remedy 


Since it has been found that the Respondents 
have engaged in unfair labor practices, I shall 
recommend that they cease and desist therefrom 
and take certain affirmative action in order to effec- 
tuate the pohecies of the Act. 

I have fonnd that by entering into and thereafter 
enforcing an agreement with the Amalgamated con- 
taining certain illegal provisions, the Respondent 
Federal has committed unfair labor practices within 
mie mmeanine of Section 8 (a) (1), (2), and (3) of 
the Act, and that by enforcing the illegal provisions 
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of its contract with the Amalgamated, the Respond- 
ent Lee’s has committed similar unfair labor prac- 
tices. I shall therefore recommend that they cease 
and desist from those unfair labor practices or any 
like or related conduct.3? As the Board has held, 
the effect of such coercive conduct would not be 
eradicated were the Respondents permitted to af- 
ford the Amalgamated the privilege of enjoying a 
representative status strengthened by virtue of the 
illegal union-shop contract. Therefore, in order to 
effectuate the purposes and policies of the Act, I 
shall recommend that the Respondents withdraw 
recognition from the Amalgamated and cease giving 
effect to the contract which was executed on De- 
cember 17, 1948, with that organization, or to any 
modification, extension, supplement, or renewal 
thereof, unless and until the Amalgamated has 
been certified by the Board.3® Nothing in this rec- 


37Since the Respondents engaged in the conduct 
herein found to be illegal pursuant to their contract 
with the Amalgamated, and on the mistaken as- 
sumption that they were not engaged in commerce 
within the meaning of the Act, I am not persuaded 
that their conduct bespeaks a general attitude of 
disregard for the rights of their employees, or that 
it indicates any likelihood of the commission of 
other unfair labor practices by these Respondents 
in the future. I do not, therefore, deem it necessary 
to recommend that they be ordered to cease and 
desist from in any manner infringing on the rights 
of thels employees. May Department Stores Vv. 
NLRB eZ eee. Siu: 


38In his brief counsel for the Respondent Lee’s 
argues that since only the union-shop provision in 
the contract has been found illegal, the appropriate 
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ommendation, however, shall be deemed to require 
the Respondents to vary or abandon those wages, 
hours, seniority, or other substantive features of 
their relations with their employees established in 
performance of such contract, or to prejudice the 
assertion by the employees of any rights they may 
have under such agreement. 

T have also found that the Respondent Federal 
committed unfair labor practices by deducting 
Amalgamated dues from the wages of some of its 
employees on and after December 17, 1948. The 
money which the Respondent Federal thus forced 
those employees te pay to the Amalgamated to 
fulfill the Respondent’s illegal condition of em- 
ployment was a definite financial loss on the part 
of the aforesaid employees. TI will accordingly 
recommend that the employees of the Respondent 
Federal from whose pay Amalgamated dues were 
deducted on and after December 17, 1948, be made 
whole by reimbursement of the amounts thus ille- 
gally extracted from them. 

IT have found that the Respondent Federal il- 
legally terminated the employment of emplovee 
Faruza durmeg the month of March, 1949. Since 
her discharge was effected at the close of the day. 
and she was reinstated to her emplovment at the 
beginning of the next day, it is not necessary to 


remedy is merely to require the parties to cease 
ceiving effect to that provision. However, the Board 
in Julius Resnick, Inc., and in the Salant case, 
supra, found the remedy above recommended to he 
appropriate. 
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recommend the remedy of reinstatement or back 
pay in her case.39 It has also been found that the 
Respondent Federal’s discharge of Silverman and 
Schwartz constituted unfair labor practices under 
the Act. The record shows that abcut a week fol- 
lowing his discharge Schwartz was offered an 
equivalent or more desirable position by the Re- 
spondent which he refused. It will therefore not 
be recommended that the Respondent Federal again 
offer him reinstatement. It will, however, be ree- 
ommended that the Respondent federal make 
Schwartz whole for any loss of pay he may have 
suffered by reason of its discrimimation against 
him, by pavment of a sum of money equal to the 
amount he would have earned as wages from the 
date of his discharge to the date of the aforesaid 
Respondent’s offer of reinstatement which he re- 
fused, less his net earnings during the = said 


39Tt 1s understood, of course, that the reeommen- 
dation that the Respondent Federal reimburse its 
employees for Amalgamated dues deducted from 
their pay, apphes to Faruzzi. 


40Although at one point in his testimony Schwartz 
indicated that he was not definitely offered the 
aforesaid position, the record as a whole convinces 
me that a definite offer of the position was made 
to him. At a subsequent point in his testimony 
Schwartz testified that in a conversation with a 
representative of the Respondent he told that rep- 
resentative that he ‘‘eouldn’t take the job [the 
Respondent] had offered,’’ because he planned to 
enter into a business of his own. 
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period.) As to Silverman, the record reveals that 
on or about March 7, 1950, he entered into an 
agreement with counsel for the Respondent Federal 
in compromise of his claim against that Respondent 
arising out of his discharge. At the hearing Silver- 
man testified that he was not asking for any back 
pay, nor for an offer of reinstatement in the employ 
of the Respondent Federal. Since the Act estab- 
hishes a pubhe pohey and is enforced in order to 
effectuate that policy, and not to satisfy any private 
claims which might arise from violations of the Act, 
it follows that private agreements in settlement of 
such personal claims are not effective to bar the 
Board from ordering whatever remedy is appro- 
priate to effectuate the public policies of the Act. 
Consequently, Silverman was asked at the hearing 
whether his testimony that he was not seeking re- 
employment by the Respondent Federal was based 
solely on the private agreement which he made with 
that Respondent, and he answered that he did not 
desire reinstatement in any event. In view of that 
statement, it will not be recommended that the 
Respondent Federal offer reinstatement to Silver- 
man. it will be recommended, however, that Sil- 
verman be made whole for any loss of pay he may 
have suffered by reason of the Respondent Kederal’s 
discrimination against him, by payment to him of 
a sum of money equal to the amount he would have 
earned as wages from the date of his discharge to 
the date (March 7, 1950) when he testified that he 


41See Crossett Lumber Company, 8 N.L.R.B. 440, 
497-498. 
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did not desire reinstatement, less his net earnings 
during the said period.” 

Tt will also be recommended that the Respondents 
post appropriate notices to their employees in con- 
nection with the foregoing. 


Upon the basis of the foregoing findings of fact, 
and upon the entire record in the case, J make the 
following: 


Conclusions of Law 


1. Retail Clerks International Association, A. F. 
of L., and Amalgamated Clothing Workers of 
America, Local Union No. 81, C.1.0., are laboy 
organizations within the meaning of Section 2 (5) 
of the Act. 


2. Federal Stores Division of Speigel, Inc., and 
Leo Katz, Minda Katz, Otto Katz, Leemond Katz, 
Phil Wates, Dorothy Kates, Ely Ehas, Bertha 
Elias, Julian Elias, and Walter L. Keen, doing 
business as Lee’s Department Store, are engaged 
in commerce within the meaning of Section 2 (6) 
Fa CYA) acowr, (akal JAWGr: 


3. By entering into its contract with the Amal- 
gamated on December 17, 1948, and thereafter 
enforcing its illegal provisions, the Respondent 
Federal committed unfair labor practices within 
the meaning of Section 8 (a) (1), @), and Gag 
the Act. 


42Although I do not regard the private settlement 
between Silverman and the Respondent Federal as 
binding, I see no reason why any amount paid to 
him pursuant to that agreement should not be cred- 
ited as against any sum found to be due him. 
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4. By enforcing the illegal provisions of its con- 
tract with the Amalgamated at all times since 
December 22, 1948, the Respondent Lee’s committed 
unfair labor practices within the meaning of Sec- 
ones (2) (lL), (2),°and (3) of the Act. 


5. By discriminating in regard to the hire and 
tenure of employment of Mandil Silverman and 
Nathan O. Schwartz to encourage membership in 
the Amalgamated, the Respondent Federal sup- 
ported and assisted the Amalgamated, and inter- 
fered with, restrained, and coerced its employees in 
the exercise of the rights guaranteed by Section 7 
of the Act, thereby engaging in unfair labor prac- 
tices within the meaning of Section 8 (a) (1), (2), 
and (3) of the Act. 


6. By its discharge of Marie M. Faruzzi, the 
Respondent Federal interfered with, restrained, 
and coerced its emplovees in the exercise of their 
rights as guaranteed in Section 7 of the Act, and 
assisted and supported the Amalgamated, therebv 
engaging in unfair labor practices within the mean- 
ime of Section 8 (a) (1) and (©) of the Act. 


~ 


i. By coercing its employees into permitting it 
to deduct dues from their pay on behalf of the 
Amalgamated, on and after December 17, 1948, the 
Respondent Federal interfered with, restrained, and 
coerced its employees in the exercise of their rights 
as guaranteed in Section 7 of the Act, and sup- 
ported and assisted the Amalgamated, thereby en- 
gaging in unfair labor practices within the meaning 
of Section 8 (a) (1) and (2) of the Act. 
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8. By demanding that its employees become and 
remain members of the Amalgamated, and by 
threatening them with discharge for their failure 
to do so, the Respondent Federal assisted and sup- 
ported the Amalgamated, and interfered with, re- 
strained, and coerced its employees in the exercise 
of the rights guaranteed by Section 7 of the Act, 
thereby engaging in unfair labor practices within 
the meaning of Section 8 (a) (1) and (2) of the 
Act. 


9. All of the aforesaid unfair labor practices are 
unfair labor practices affecting commerce within 
the meaning of Section 2 (6) and (7) of the Act. 


10. The Respondent Lee’s has not engaged in 
unfair labor practices by deducting Amalgamated 
dues from the pay of some of its emplovees. 


Recommendations 


Upon the basis of the above findings of fact and 
conelusions of law, | recommend that the Respond- 
ent Federal Stores Division of Speigel, Ine., of San 
Francisco, California, and its officers, agents, suc- 
cessors, and assigns, shall: 


1. Cease and desist from: 

(a) Entering into, renewing, or enforcing any 
agreement with Amalgamated Clothing Workers of 
America, Local Union No. 81, C.1.0., or any other 
labor organization, which requires its employees to 
join, or maintain their membership in, such labor 
organization as a condition of employment, unless 
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such agreement has been authorized as provided by 
the Nationa] Labor Relations Act, as amended; 

(b) Reeognizing Amalgamated Clothing Work- 
ers of Amevxica, Local Union No. 81, C.I.0., or any 
successor thereto, as the representative of any of 
its employees at its stores in the Los Angeles, Cali- 
fornia, area, for the purposes of dealing with the 
said Respondent concerning grievances, labor dis- 
putes, wages, rates of pay, hours of emplovment, 
oy other conditions of employment unless and until 
said organization shall have been certified by the 
National Labor Relations Board; 

(c) Performing or giving effect to its contract 
of December 17, 1948, with Amalgamated Clothing 
Workers of America, Local Union No. 81, C.1.0., 
or to anv modification, extension, supplement, or 
renewal thereof or to any other contract, agreement 
or understanding entered into with said organiza- 
tion relating to grievances, labor disputes, wages, 
rates of pay, hours of employment, or other condi- 
tions of employment unless and until said orgam- 
gation shall have been certified by the National 
Labor Relations Board; 

(d) Discharging or threatening to discharge any 
of its employees, or in any other manner discrimi- 
nating or threatening to discriminate in regard to 
hire or tenure of employment or any term or ¢on- 
dition of employment to encourage membership in 
the Amalgamated Clothing Workers of America, 
Local Union No. 81, C.1.0., or any other labor or- 
ganization of its employees, except to the extent 
that such conduct may be required by a valid agrce- 
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ment requiring membership in a labor organization 
as a condition of employment as authorized in See- 
tic S (ayes) eor the Act. 

(e) Requiring its employees to pay dues to the 
Amalgamated, or to any other labor organization 
of its employees, except to the extent that paid-up 
membership in a labor organization may be required 
as a condition of employment by a valid agreement, 
as authorized in Section 8 (a) (8) of the Act; 

(f) In any like or related manner interfering 
with, restraining or coercing its employees in the 
exercise of their right to self-organization, to form 
labor organizations, join or assist Retail Clerks 
International Association, A. F’. of L., or any other 
labor organization, to bargain collectively through 
representatives of their own choosing, to engage in 
coneerted activities for the purposes of collective 
bargaining or other mutual aid or protection, or to 
refrain from any or all of such activities, except 
to the extent that such right may be affected by an 
agreement requiring membership in a labor organi- 
zation as a condition of employment, as authorized 
in Section 8 (a) (38) of the Act. 


find will effectuate the policies of the Act: 

(a) Withdraw and withhold all recognition from 
Amalgamated Clothing Workers of America, Loeal 
Union No. 81, C.1.0., as the representative of any 
of the employees of the Respondent Federal for the 
purposes of dealing with the said Respondent con- 
cerning grievances, labor disputes, wages, rates of 
pay, hours of employment, or other conditions of 


2. Take the following affirmative action which I 
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employment unless and until said organization shall 
have been certified by the National Labor Relations 
Board; 

(h) Make whole Mandi! Silverman for any loss 
of pay he may have suffered by reason of the Re- 
spondent Federal’s discrimination against him, by 
payment to him of a sum of money equal to the 
amount which he normally would have earned in 
the said Respondent’s employ from the date of his 
discharge to the date (Mareh 7, 1950), when he 
testified that he did not desire reinstatement in the 
aforesaid Respondent’s employ, less his net earn- 
ings during such period, and whatever amount. the 
said Respondent may already have paid him on 
account thereof ; 

(c) Make whole Nathan O. Schwartz for any loss 
of pay he may have suffered by reason of the Re- 
spondent Federal’s discrimination against him, by 
payment to him of a sum of money equal to the 
amount which he normally would have earned in 
the said Respondent’s employ from the date of his 
discharge to the date when the Respondent Federal] 
offered him reinstatement in its employ, less his net 
earnings during such period; 

(d) Make whole each of its employees, including 
Marie Margaret Faruzzi, from whose pay deductions 
of Amalgamated dues were made at any time since 
December 17, 1948, by reimbursing each of said 
employees for the amounts thus deducted from their 
pay ; 

(e) Post at its stores in Los Angeles and Hunt- 
ington Park, California, copies of the notice at- 
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tached hereto marked Appendix A. Copies of said 
notice shall be furnished to the Respondent Federal 
by the Regional Director for the Twenty-first Re- 
gion, and shall, after being duly signed by a repre- 
sentative of the said Respondent, be posted by it 
immediately upon receipt thereof, and maintained 
by it for a period of sixty (60) consecutive days 
thereafter in conspicuous places, imeluding all 
places where notices to employees are customarily 
posted. Reasonable steps shall be taken by the said 
Respondent to insure that said notices are not 
altered, defaced, or covered by any other material; 
and 

(f) Notify the Regional Director for the 
Twenty-first Region in writing within twenty (20) 
days from the date of this Intermediate Report what 
steps it has taken to comply therewith. 


It is also recommended that the Respondents Leo 
Katz, Minda Katz, Otto Katz, Leemond Katz, Phil 
Kates, Dorothy Kates, Ely Elias, Bertha Elias. 
Julian Elias, and Walter L. Keen, doing business 
as Lee’s Department Store, Huntington Park, Cali- 
fornia, and their agents, successors, and assigns, 
shall; 


1. Cease and desist from: 

(a) Renewing or enforcing any agreement with 
Amalgamated Clothing Workers of America, Local 
Union No. 81, C.L.0O., or any other labor organization 
which requires their employees to join, or maintain 
their membership in, such labor organization as 
a condition of employment, unless such agreement 
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has been authorized as provided by the National 
Labor Relations Act, as amended; 

(b) Recognizing Amalgamated Clothing Work- 
ers of America, Local Union No. 81, C.1.0., or any 
successor thereto as the representative of any of 
their employees at their store in Huntington Park, 
California, for the purposes of dealing with the said 
Respondents concerning grievances, labor disputes, 
wages, rates of pay, hours of employment, or other 
conditions of employment unless and until said or- 
ganization shall have been certified by the National 
Labor Relations Board; 

(c) Performing or giving effect to theix con- 
tract of December 17, 1948, with Amalgamated 
Clothing Workers of America, Local No. 81, C.I1.0., 
or to any modification, extension, supplement, or 
renewal thereof, or to any other contract, agreement, 
or understanding entered into with said organization 
relating to grievances, labor disputes, wages, rates 
of pay, hours of employment, o1 other conditions of 
employment unless and until said organization shall 
have been certified by the National Labor Relations 
Board ; 

(d) In any like or related manner interfering 
with, restraining or coercing their employees in the 
exercise of their right to self-organization, to form 
labor organizations, join or assist Retail Clerks 
International Association, A. F. of L., or any other 
labor organization, to bargain collectively through 
representatives of their own choosing to engage in 
concerted activities for the purposes of collective 
bargaining or other mutual aid or protection, or to 
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refrain from any or all of such activities, except to 
the extent that such right mav be affected by an 
agreement requiring membership in a labor organi- 
zation as a condition of employment, as authorized 
in Section 8 (a) (3) of the Act. 


2. Take the following affirmative action which f 
find will effectuate the policies of the Act: 

(a) Withdraw and withhold all recognition from 
Amalgamated Clothing Workers of America, Local 
Union No. 81, C.I.0., as the representative of any 
of their employees, for the purposes of dealing with 
the said Respondents concerning grievances, labor 
disputes, wages, rates of pay, hours of employment, 
ov other conditions of employment unless and until 
said organization shall have been certified by the 
National Labor Relations Board; 

(b) Post at their store in Huntington Park, 
California, copies of the notice attached hereto 
marked Appendix B. Copies of said notice shall be 
furnished to the said Respondents by the Regional 
Director for the Twenty-first Region, and_ shall, 
after being duly signed by a representative of the 
said Respondents, be posted by them immediately 
upon receipt thereof and maintained bv them for a 
period of sixty (60) consecutive days thereafter im 
conspicuous places, including all places where 
notices to employees are customarily posted, Rea- 
sonable steps shall he taken bv the said Respondents 
to insure that said notices are not altered. defaced, 
or covered by any other material; and 

(c) Notify the Regional Director for the 
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Twenty-first Region in writing within twenty (20) 
days from the date of this Intermediate Report 
what steps they have taken to comply therewith. 

It is also recommended that the complaint be dis- 
missed insofar as it alleges that the aforesaid Re- 
spondents herein referred to collectively as the 
Respondent Lee’s committed unfair labor prac- 
tices by checking off Amalgamated dues from the 
pay of their employees. 

It is further recommended that unless each of 
the Respondents herein referred to as the Respond- 
ent Federal and the Respondent Lee’s, shall within 
twenty (20) days from the receipt of this Inter- 
mediate Report notify the aforesaid Regional 
Director in writing that they will comply with the 
foregoing recommendations, the National Labor 
Relations Board issue an order requiring the Re- 
spondents to take the action aforesaid. 

As provided in Section 203.46 of the Rules and 
Regulations of the National Labor Relations Board 
any party may, within twenty (20) days from the 
date of service of the order transferring the case to 
the Board, pursuant to Section 203.45 of said Rules 
and Regulations, file with the Board, Washington 
25, D. C., an original and six copies of a statement 
in writing setting forth such exceptions to the Inter- 
mediate Report or to any other part of the record 
or proceeding (including rulings upon all motions or 
objections) as he relies upon, together with the origi- 
nal and six copies of a brief in support thereof; and 
any party may, within the same period, file an origi- 
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nal and six copies of a brief in support of the Inter- 
mediate Report. Immediately upon the filing of 
such statement of exceptions and/or briefs, the 
party filing the same shall serve a copy thereof upon 
each of the other parties. Statements of exceptions 
and briefs shall designate by precise citation the 
portions of the record relied upon and shall be 
legibly printed or mimeographed, and if mimeo- 
eraphed shall be double spaced. Proof of service on 
the other parties of all papers filed with the Board 
shall be promptly made as required by Section 
203.85. As further provided in said Section 203.46, 
should any party desire permission to argue orally 
before the Board, request therefor must be made 
in writing to the Board within ten (10) days from 
the date of service of the order transferring the 
case to the Board. 

In the event no Statement of Exceptions is filed 
as provided by the aforesaid Rules and Regulations, 
the findings, conelusions, recommendations, and 
recommended order herein contained shall, as pro- 
vided in Section 203.48 of said Rules and Regula- 
tions, be adopted by the Board and become its find- 
ings, conclusions, and order, and all objections 
thereto shall be deemed waived for all purposes. 


Dated at Washington, D. C., this 12th day of May. 


1950. 
/3s/ ISADORE GREENBERG, 


Trial Examiner. 
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Notice to All Employees 
Pursuant to 
The Recommendations of a Trial Examiner 
of the National Labor Relations Board, and in order 
to effectuate the policies of the National Labor Re- 
lations Act, we hereby notify oux employees that: 

We Will Not enter into, renew, or enforce 
any agreement with the Amalgamated Clothing 
Workers of America, Local Union No. 81, CIO, 
or any other labor organization, which requires 
our employees to join, or maintain their mem- 
bership in, such labor. organization as a condi- 
tion of employment, unless such agreement has 
been authorized as provided by the National 
Labor Relations Act, as amended. 

We Will withdraw and withhold all recogni- 
tion from Amalgamated Clothing Workers of 
America, Local Union No. 81, CIO, as the rep- 
resentative of any of our employees at our 
Los Angeles and Huntington Park, California, 
stores, for the purposes of dealing with us con- 
cerning grievances, labor disputes, wages, rates 
of pay, hours of employment, or other condi- 
tions of employment, unless and until Amal- 
gamated Clothing Workers of America, Local 
Union No. 81, ClO, shall have been certified 
by the National Labor Relations Board as the 
bargaining representative of our said em- 
ployees. 

We Will cease performing or giving effect 
to our contract of December 17, 1948, with 
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Amalgamated Clothing Workers of America, 
Local Union No. 81, CIO, covering employees 
at our Los Angeles and Huntington Park, Cali- 
fornia, stores, or to any modification, extension, 
supplement, or renewal thereof, or to any other 
contract, agreement, or understanding entered 
into with said organization relating to griev- 
ances, labor disputes, wages, rates of pay, hours 
of employment, or other conditions of employ- 
ment, unless and until such organization shall 
have been certified by the National Labor Rela- 
tions Board. 

We Will Not discharge or threaten to dis- 
charge any of our employees, or in any other 
manner discriminate or threaten to discriminate 
in regard to hire or tenure of employment or 
any term or condition of employment to en- 
courage membership in the Amalgamated Cloth- 
ing Workers of America, Local Union No. 81, 
CIO, or any other labor organization, except to 
the extent that such conduct may be required 
by a valid agreement requiring membership 
in a labor organization as a condition of em- 
ployment, as authorized in Section 8 (a) 
(3) of the National Labor Relations Act, as 
amended. 

We Will Not require our employees to pay 
dues to Amalgamated Clothing Workers of 
America, Local Union No. 81, CIO, or to any 
other labor organization, except to the extent 
that paid-up membership in a labor organiza- 
tion may be required as a condition of employ- 
ment by a valid agreement, as authorized in 
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Section 8 (a) (8) of the National Labor Rela- 
tions Act, as amended. 

We Will Not in any like or related manner 
interfere with, restrain, or coerce our employees 
in the exercise of their right to self-organiza- 
tion, to form labor organizations, to join or 
assist Retail Clerks International Association, 
A. I’. of L, or any other labor organization, to 
bargain collectively through representatives of 
their own choosing, to engage in concerted ac- 
tivities for the purposes of collective bargaining 
or other mutual] aid or protection, or to refrain 
from any or all of such activities, except to the 
extent that such right may be affected by an 
agreement requiring membership in a labor 
organization as a condition of employment, as 
authorized in Section 8 (a) (3) of the National 
Labor Relations Act, as amended. 

We Will reimburse each of our employees, 
including Marie Margaret Faruzzi, from whose 
pay deductions were made since December 17, 
1948, for dues paid to Amalgamated Clothing 
Workers of America, Local Union No. 81, CIO. 

We Will make Nathan O. Schwartz, and 
Mandil Silverman whole for any loss of pay 
suffered as a result of discrimination. 


FEDERAL STORE DIVISION 
OF SPEIGEL, INC., 
(Employer) 


(Representative) (Title) 
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This notice must remain posted for 60 days from 
the date hereof, and must not be altered, defaced, 
or covered by any other material. 
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Notice to All Employees 
Pursuant to 
The Recommendations of a Trial Examiner 
of the National Labor Relations Board, and in 
order to effectuate the policies of the National Labor 
Relations Act, we hereby notify our employees that: 

We Will Not renew or enforce any agreement 
with the Amalgamated Clothing Workers of 
America, Local Union No. 81, CIO, or any 
other labor organization, which requires our 
employees to join, or maintain their member- 
ship in, such labor organization as a condition 
of employment, unless such agreement has been 
authorized as provided by the National Labor 
Relations Act, as amended. 

We Will withdraw and withhold all recogni- 
tion from Amalgamated Clothing Workers of 
America, Local Union No. 81, CLO, as the rep- 
resentative of any of our employees at our 
Huntington Park, California, store, for the 
purposes of dealing with us concerning griev- 
ances, labor disputes, wages, rates of pay, hours 
of employment, or other conditions of employ- 
ment, unless and until Amalgamated Clothing 
Workers of America, Local Union No. 81, CIO, 
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shall have been certified by the National Labor 
Relations Board as the bargaining represent- 
ative of our said employees. 

We Will cease performing or giving effect to 
our contract of December 17, 1948, with Amal- 
gamated Clothing Workers of America, Local 
Union No. 81, CIO, covering employees at our 
Huntington Park, California, store, or to any 
modification, extension, supplement, or renewal 
thereof, or to any other contract, agreement, or 
understanding entered into with said organiza- 
tion relating to grievances, labor disputes, 
wages, rates of pay, hours of employment, or 
other conditions of employment, unless and 
until such organization shall have been certified 
by the National Labor Relations Board. 

We Will Not in any like or related manner 
interfere with, restrain, or coerce our employees 
in the exercise of their right to self-organiza- 
tion, to form labor organizations, to join or as- 
sist Retail Clerks International Association, 
A. F. of L., or any other labor organization, to 
bargain collectively through representatives of 
their own choosing, to engage in concerted ac- 
tivities for the purposes of collective bargaining 
or other mutual aid or protection, or to refrain 
from any or all of such activities, except to the 
extent that such right may be affected by an 
agreement requiring membership in a labor or- 
ganization as a condition of employment, as au- 
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thorized in Section 8 (a) (3) of the National 
Labor Relations Act, as amended. 


LEO KATZ, MINDA KATZ, OTTO KATZ, LEE- 
MOND KATZ, PHIL KATES, DOROTHY 
KATES, ELY ELIAS, BERTHA ELIAS, 
JULIAN ELIAS, and WALTER L. KEEN, 
Doing Business as LEE’S DEPARTMENT 
STORE 

(Employer) 


(Representative ) (Title) 


This notice must remain posted for 60 days from 
the date hereof, and must not be altered, defaced, 
or covered by any other material. 


Fule in Formal File. 


United States of America 
Before the National Labor Relations Board 


[Title of Causes. ] 


ORDER TRANSFERRING CASES TO THE 
NATIONAL LABOR RELATIONS BOARD 


A hearing in the above-entitled cases having been 
held before a duly designated Trial Examiner and 
the Intermediate Report of the said Trial Examiner, 
a copy of which is annexed hereto, having been filed 
with the Board in Washington, D. C., 
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It Is Hereby Ordered, pursuant to Section 203.45 
of National Labor Relations Board Rules and Regu- 
lations, Series 5, that the above-entitled matter be, 
and it hereby is, transferred to and continued before 
the Board. 


Dated, Washington, D. C., this 12th day of May, 
1950. 


By direction of the Board: 


/s/ FRANK M. KLEILER, 
Executive Secretary. 


Note: Communications concerning compliance 
with the Intermediate Report should be with the 
Director of the Regional Office issuing the com- 
plaint. Your attention is specifically directed to the 
concluding paragraph of the Intermediate Report 
in respect to your right to file exceptions, briefs, and 
to request oral argument. Please note that excep- 
tions and brief must be filed as separate documents. 


File in Formal File. 
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United States of America 
Before the National Labor Relations Board, 
Washington, D. C. 


[Title of Causes. | 


EXCEPTIONS OF RESPONDENT LEE’S 
DEPARTMENT STORE TO THE PRO- 
CEEDINGS AND THE INTERMEDIATE 
REPORT 


Lee’s Department Store, a respondent in the 
above-entitled proceedings, pursuant to Section 
203.46 of the Rules and Regulations of the National 
Labor Relations Board, submits herewith its Ex- 
ceptions to the Intermediate Report and recom- 
mended order and to the record and proceedings. 
In these exceptions we will follow the headings and 
arrangement of the Intermediate Report, and refer 
to the paging therein. Accordingly, Respondent ex- 
cepts to the following: 


Statement of the Case 
(1) Page 2, limes 52-57. The Trial Examiner 
erred at the hearing in denying this respondent’s 
motions to sever the cases, to dismiss the complaint, 


and to strike various portions of the complaint (Tr. 
pp. 13-30, 139-144, 296-297). 


(2) Page 3, lines 33-34. The Trial Examiner 
erved in his intermediate Report in denying this 
respondent’s motion to strike paragraph 9 and all 
evidence in support thereof (Tr. pp. 22-26, 139-144, 
295). 
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(3) Page 5, lines 37-40. The Trial Examiner 
erred in his Intermediate Report in denying this 
respondent’s motion to strike paragraphs 7, 8, 9, 
12 and 14 and the reference in paragraph 19 to 
ecuon 6 (a) (2) of the Act (Tt. pp. 26, 27-30, 
296-297). 


Findings of Fact 


J. The Business of the Respondents 


(4) Page 8, lines 10-14. This finding, on the 
record, is contrary to the decisions and policies of 
the Board. 


(5) Page 8, lines 16-21. This finding is without 
any support in the evidence. The General Counsel 
made no claim that a multi-employer bargaining 
unit was in effect, and the contract (G. C. Exh. 4) 
establishes single employer bargaining units. 


(6) Page 8, lines 21-40. These findings are in- 
complete in failing to include the uncontradicted 
testimony establishing that the Credit Stores Asso- 
ciation had ceased to exist (formally and infor- 
mally) in 1941 and did not function in any wav 
thereafter (Tr. pp. 38-40, 42-46, 143, 144, 171-172, 
77-178). 


(7) Page 8, lines 41, 45. This finding is inac- 
curate and incomplete. This respondent contends 
that the Association was not in existence in any 
sense when the contract was entered into, and 
Guyon was in fact acting on behalf of each of the 
stores individually (Tr. pp. 60-61, 176, 180). 
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(8) Page 9, lines 6-7 and 15-16. There was no 
evidence of a multi-employer bargaining unit. 


Ill. The Unfair Labor Practices 


A. The Execution and Enforcement of the Con- 
tract Containing a Union-Security Clause 

(9) Page 10, lines 15-18, 28-37. This finding and 
conclusion is contrary to law, is nmproper in view of 
the proviso to Section LO(b) of the Act, is contrary 
to the evidence inasmuch as the allegedly illegal 
provision was in effect prior to the 'Taft-Hartley 
Act (G. C. Exhs. 3 and 4), and is not supported by 
any charge. 

(10) Page 11, line 3. This finding is contrary 
to law. 

(11) Page 11, lines 9-10, 29-35. See Excep- 
tion (9). 


IV. The Effect of the Unfair Labor Practices 
Upon Commerce 
(12) Page 18, lines 25-29. This finding is with- 
out support in the evidence and is contrary to law. 
V. The Remedy 
(13) Page 18, line 49; page 19, line 4. This 
recommendation is improper and contrary to law. 
Conclusion of Law 


(14) Page 20, lines 30-34. This conclusion is con- 
trary to law and without support in the record. 
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(15) Page 20, lines 41-44. This conclusion is con- 
trary to law and without support in the record. 


Recommendations 

(16) Page 23, line 18; page 24, line 20. These 
recommendations in their entirety are contrary to 
law and without support in the record. Furthermore, 
assuming a violation in the respects found, the only 
appropriate order would be paragraph l(a) and 
the posting of a notice containing the substance of 
that paragraph. 

Wherefore, Respondent Lee’s urges the National 
Labor Relations Board to accept and adopt each of 
the Exceptions herein and act accordingly by dis- 
missing this proceeding. 

Dated: June 15, 1950. 

Respectfully submitted. 
LATHAM & WATKINS, 
THEODORE J. ELIAS, 
HAROLD EASTON, 


By Be W. LUND; 
Attorneys for Respondent 
Lee’s Department Store. 
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United States of America 
Before the National Labor Relations Board 


[Title of Causes. ] 


DECISION AND ORDER 


On May 12, 1950, Trial Examiner Isadore Green- 
berg issued his Intermediate Report in the above- 
entitled proceeding, finding that Respondent Fed- 
eral and Respondent Lee’s had engaged in and were 
engaging in certain unfair labor practices, and rec- 
ommending that they cease and desist therefrom 
and take certain affirmative action, as set forth in 
the copy of the Intermediate Report attached hereto. 
The Trial Examiner also found that Respondent 
Lee’s had not engaged in certain other unfair labor 
practices, and recommended dismissal as to them. 
Thereafter, both Respondents filed exceptions to the 
Intermediate Report and briefs in support thereof. 

The Board has reviewed the rulings made by the 
Trial Examiner at the hearing and finds that no 
prejudicial error was committed. The rulings are 
hereby affirmed. The Board has considered the In- 
termediate Report, the exceptions and briefs, and 
the entire record in the case,! and hereby adopts the 
findings, conclusions, and recommendations of the 
Trial Examiner, except insofar as they are incon- 
sistent with this Decision and Order. 


1After the issuance of the Intermediate Report, 
the Board received two stipulations entered into by 
all the parties and providing for certain corrections 
in the transcript of testimony. The stipulations are 
hereby approved and made a part of the record. 
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1. We agree with the Trial Examiner’s finding 
that the Board has jurisdiction over both Respond- 
ents because of their participation in an association- 
wide bargaining group of employers, whose total 
volume of operations substantially affect commerce 
within the meaning of the Act.? 

The record shows that both Respondents and four 
other department store employers doing business in 
southern California were members of Credit Stores 
Association, herein called the Association, whose 
representative negotiated a contract with the Amal- 
gamated on December 17, 1948, the terms of which 
apply to all employees of the six employers. The 
annual total purchases of these employers are in ex- 
cess of $3,000,000, of which amount in excess of 
$750,000 is received directly from points outside the 
State of California. In view of the foregoing, and 
our recent decision in the Federal Dairy case,* we 
find that it will effectuate the policies of the Act 
to assert jurisdiction over Respondents Federal and 
Lee’s. 


2, The Tria] Examiner found, and we agree, that 


2Oarpenter & Skaer, Inc., et al., 89 N.L.R.B. No. 
167, and cases cited therein. 


These figures include the volume of purchases 
made by Respondent Federal for its three stores 
in southern California, all of which are covered by 
the above contract. 


eiederal Dairy Co., Inc., 91 N.L.R.B. No. 107, 
wherein the Board adopted a minimum direct in- 
flow requirement of $500,000 as a determinative 
factor in asserting jurisdiction. 
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both Respondents violated Section 8 (a) (1), (2), 
and (3) of the Act for the reasons that (1) Fed- 
eral executed and enforced the contract of Decem- 
ber 17, 1948, by unlawfully requiring membership 
in the Amalgamated as a condition of employment, 
and (2) that Lee’s unlawfully enforced the illegal 
union-seniority provision. 


3. We agree with the Trial Examiner that Re- 
spondent Federal also violated Section 8 (a) (1), 
(2), and (3) of the Act by discharging employees 
Silverman and Schwartz because they refused to 
join the Amaigamated. We also agree with the 
Trial Hxaminer’s finding that Respondent Federal 
violated Section 8 (a) (1) and (2) by discharging 
employee Faruzzi because she refused to permit 
Federal to deduct dues from her pay in favor of 
the Amalgamated. As no exceptions were filed, we 
do not pass upon the Trial Examiner’s reasons for 
refusing to find that Faruzzi’s discharge was also 
a violation of Section 8 (a) (3).5 


4. The Trial Examiner found, and we agree, that 
Respondent Federal violated Section 8 (a) (1) and 
(2) of the Act by coercing some of its employees 
into permitting it to deduct Amalgamated dues frem 
their pay. Respondent Federal contends that the 
Board’s holding in the Salant case® requires the 
dismissal of this portion of the complaint. In that 
ease, the Board held that there was no violation of 


[See Intermediate Report, footnote 32. 
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the Act where a check-off agreement inured to the 
benefit of a union that represented an uncoerced 
majority of the employer’s employees. While it is 
true that the Amalgamated occupied a similar status, 
the instant proceeding may be otherwise distin- 
guished from the Salant case. Here the employees 
did not furnish Federal with Voluntary written au- 
thorizations for the check-off. Furthermore, as evi- 
denced by the discriminatory discharge of Faruzzi 
and the fact that the employees were told by Fed- 
eral that they could not continue working unless 
they joined the Amalgamated and paid dues, it is 
clear that Respondent Federal coerced its employees 
to accept the check-off. We have heretofore held 
that an employer’s coercion in deducting dues from 
its employees is violative of the Act, and as recom- 
mended by the Trial Examiner, such employees are 
entitled to reimbursement for all monies so de- 
ducted.’ 


Order 


Upon the entire record in the case, and pursuant 
to Section 10 (c) of the National Labor Relations 
Act, as amended, the National Labor Relations 
Board hereby orders that: 


TPrecast Slab and Tile Co., 88 N.L.R.B. No. 231. 
As the Amalgamated is not a respondent in this 
/proceeding, we are unable to accept Respondent 
Federal’s contention that the Amalgamated should 
also be held responsible for the reimbursement of 
dues or any back pav to which some of the em- 
ployees are entitled. Cf. H. M. Newman, et al., 85 
m.O.R.B. 727. 
| 
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1. Respondent Federal Stores Division of Spei- 
gel, Inc., of San Francisco, California, and its offi- 
cers, agents, successors, and assigns, shall: 


A. Cease and desist from: 


(1) Entering into, renewing, or enforcing any 
agreement with Amalgamated Clothing Workers of 
America, Local Union No. 81, CIO, or any other 
labor organization, which requires its employees to 
join, or maintain their membership in, such labor 
organization as a condition of employment, unless 
such agreement has been authorized as provided 
by the National Labor Relations Act, as amended; 


(2) Reeognizing Amalgamated Clothing Work- 
ers of America, Local Union No. 81, CIO, or any 
successor thereto, as the representative of any of its 
employees at its stores in the Los Angeles, Cal- 
fornia, area, for the purposes of dealing with the 
said Respondent concerning grievances, labor dis- 
putes, wages, rates of pay, hours of employment, 
or other conditions of employment unless and until 
said organization shall have been certified by the 
National Labor Relations Board; 


(3) Performing or giving effect to its contract 
of December 17, 1948, with Amalgamated Clothing 
Workers of America, Local Union No. 81, CIO, or 
to any modification, extension, supplement, or re- 
newal thereof or to any other contract, agreement, 
or understanding entered into with said organiza- 
tion relating to grievances, labor disputes. wages, 
rates of pay, hours of employment, or other condi- 
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tions of employment unless and until said organi- 
zation shall have been eertified by the National 
Labor Relations Board; 


(4) Discharging or threatening to discharge any 
of its employees, or in any other manner discrim- 
inating or threatening to discriminate in regard to 
hire or tenure of employment or any term or con- 
dition of employment to encourage membership in 
the Amalgamated Clothing Workers of America, 
Local Union No. 81, CLO, or any other labor or- 
ganization of its employees, except to the extent 
that such conduct may be requived by a valid agree- 
ment requiring membership in a labor organization 
as a condition of employment as authorized in Sec- 
tion 8 (a) (3) of the Act; 


(5) Requiring its employees to pay dues to the 
Amalgamated, or to any other labor organization of 
its employees, except to the extent that paid-up 
membership in a labor organization may be required 
as a condition of employment by a valid agreement, 
as authorized in Section 8 (a) (8) of the Act; 

(6) In any other manner interfering with, re- 
straining, or coercing its employees in the exercise 
of their right to self-organization, to form labor 
organizations, join or assist Retail Clerks Inter- 
national Association, A. I. of L., or any other labor 
organization, to bargain collectively through rep- 
resentatives of their own choosing, to engage in 
concerted activities for the purposes of collective 

bargaining or other mutual aid or protection, or to 


: 
| 
| 
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to the extent that such right may be affected by an 
agreement requiring membership in a labor organi- 
zation as a condition of employment, as authorized 
in Section 8 (a) (3) of the Act. 


B. Take the following affirmative action which 
the Board finds will effectuate the policies of the 
Act: 


(1) Withdraw and withhold all recognition from 
Amalgamated Clothing Workers of America, Local 
Union No. 81, CIO, as the representative of any 
of the employees of the Respondent Federal for the 
purposes of dealing with the said Respondent con- 
cerning grievances, labor disputes, wages, rates of 
pay, hours of employment, or other conditions of 
employment unless and until said organization shall 
have been certified by the National Labor Relations 
Board; 


(2) Make whole Mandil Silverman for any loss 
of pay he may have suffered by reason of the Re- 
spondent Federal’s discrimination against him, by 
payment to him of a sum of money equal to the 
amount which he normally would have earned in the 
said Respondent’s employ from the date of his dis- 
charge to the date (March 7, 1950), when he testified 
that he did not desire reinstatement in the aforesaid 
Respondent’s employ, less his net earnings during 
such period, and whatever amount the said Respond- 
ent may already have paid him on account thereof; 


(3) Make whole Nathan O. Schwartz for any 
loss of pay he may have suffered by reason of the 
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Respondent Federal’s discrimination against him, 
by payment to him of a sum of money equal to the 
amount which he normally would have earned in 
the said Respondent’s employ from the date of his 
discharge to the date when the Respondent Federal 
offered him reinstatement in its employ, less his 
net earnings during such period; 


(4) Make whole each of its employees, including 
Marie Margaret Faruzzi, from whose pay deduc- 
tions of Amalgamated dues were made at any time 
since December 17, 1948, by reimbursing each of 
said employees for the amounts thus deducted from 
their pays; 


(5) Post at its stores in Los Angeles and Hunt- 
ington Park, California, copies of the notice at- 
tached to the Intermediate Report marked Appendix 
A.’ Copies of said notice shall be furnished to the 
Respondent Federal by the Regional Director for 
the Twenty-first Region, and shall, after being duly 
signed by a representative of the said Respondent, 
be posted by it immediately upon receipt thereof, 
and maintained by it for a period of sixty (60) 
consecutive days thereafter in conspicuous places, 


8Said notice, however, shall be, and it hereby is, 
amended by striking from line 3 thereof the words 
“The recommendations of a Trial Examiner’? and 
substituting in lieu thereof the words *‘ Decision and 
Order.’’ In the event that this order is enforced bv 
a decree of a United States Court of Appeals, 
there shall be inserted before the words, ‘* Decision 
and Order”’ the words ‘‘ Decree of the United States 
Court of Appeals Enforcing.”’ 
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including all places where notices to employees are 
customarily posted. Reasonable steps shall be taken 
by the said Respondent to insure that said notices 
are not altered, defaced, or covered by any other 
material ; 


(6) Notify the Regional Director for the 
Twenty-first Region in writing within ten (10) days 
from the date of this Order what steps it has taken 
to comply herewith. 


2. Respondents Leo Katz, Minda Katz, Otto 
Katz, Leemond Katz, Phil Kates, Dorothy Kates, 
Ely Elias, Bertha Ehas, Julian Elias, and Walter 
L. Keen, doing business as Lee’s Department Store, 
Huntington Park, California, and their agents. suc- 
cessors, and assigns, shall: 


A. Cease and desist from: 


(1) Renewing or enforcing any agreement with 
Amalgamated Clothing Workers of America, Local 
Union No. 81, CIO, or any other labor organiza- 
tion, which requires their employees to joi, or 
maintain their membership in, such labor organiza- 
tion as a condition of employment, unless such 
agreement has been authorized as provided by the 
National Labor Relations Act, as amended ; 


(2) Recognizing Amalgamated Clothing Work- 
ers of America, Local Umon No. 81, CIO, or any 
successor thereto as the representative of any of 
their employees at their store in Huntington Park, 
California, for the purposes of dealing with the said 
Respondents concerning grievances, labor disputes, 
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wages, rates of pay, hours of employment, or other 
conditions of employment unless and until said or- 
ganization shall have been certified by the National 
Labor Relations Board; 


(3) Performing or giving effect to their con- 
tract of December 17, 1948, with Amalgamated 
Clothing Workers of America, Local Union No. 81, 
CIO, or to any modification, extension, supplement, 
or renewal thereof, or to any other contract, agree- 
ment, or understanding entered into with said or- 
ganization relating to grievances, labor disputes, 
wages, rates of pay, hours of employment, or other 
conditions of employment unless and until said or- 
ganization shall have been certified by the National 
Labor Relations Board; 


(4) In any other manner interfering with, re- 
straining, or coercing their employees in the exercise 
of their right to self-organization, to form labor 
organizations, join or assist Retail Clerks Inter- 
national Association, A. F. of L., or any other labor 
organization, to bargain collectively through rep- 
resentatives of their own choosing, to engage in con- 
certed activities for the purposes of collective bar- 
gaining or other mutual aid or protection, or to 
‘refrain from any or all of such activities, except 
‘to the extent that such right may be affected by an 
agreement requiring membership in a labor organi- 
‘gation as a condition of employment, as authorized 
in Section 8 (a) (3) of the Act. 


B. Take the following affirmative action which 
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the Board finds will effectuate the policies of the 
Act: 


(1) Withdraw and withhold all recognition from 
Amalgamated Clothing Workers of America, Local 
Union No. 81, CIO, as the representative of any of 
their employees, for the purposes of dealing with 
the said Respondents concerning grievances, labor 
disputes, wages, rates of pay, hours of employment, 
or other conditions of employment unless and until 
said organization shall have been certified by the 
National Labor Relations Board ; 


(2) Post at their store in Huntington Park, 
California, copies of the notice attached to the In- 
termediate Report marked Appendix B.° Copies of 
said notice shall be furnished to the said Respond- 
ents by the Regional Director for the Twenty-first 
Region, and shall, after being duly signed by a rep- 
resentative of the said Respondents, be posted by 
them immediately upon receipt thereof and main- 
tained by them for a period of sixty (60) consecu- 
tive days thereafter in conspicuous places, including 
all places where notices to employees are customarily 
posted. Reasonable steps shall be taken by the said 
Respondents to insure that said notices are not 


°This notice, however, shall be and it hereby 1s, 


amended by striking from Jine 3 thereof the words — 


“Phe recommendations of a Trial Examiner’’ and 


substituting in lieu thereof the words ‘* Decision and 
Order.”’ In the event that this Order is enforced by 
a decree of a United States Court of Appeals, there 


shall be inserted, before the words ‘‘ Decision and) 
Order,’’ the words ‘Decree of the United States | 


Court of Appeals Enforcing.”’ 
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altered, defaced, or covered by any other material ; 
(3) Notify the Regional Director for the 
Twenty-first Region in writing within ten (10) days 


from the date of this Order what steps they have 
taken to complv herewith. 


It is further ordered that the complaint be dis- 
missed insofar as it alleges that the aforesaid Re- 
spondents herein referred to collectively as the 
Respondent Lee’s, committed unfair labor practices 
by checking off Amalgamated dues from the pay 
of their employees. 


Signed at Washington, D. C., this 4th day of Oct., 


1950. 
PAUL M. HERZOG, 


Chairman. 


JOHN M. HOUSTON, 
Member. 


PAUL L. STYLES, 
Member. 


[Seal]: NATIONAL LABOR 
RELATIONS BOARD. 


File in Informal File. 
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United States Court of Appeals 
for the Ninth Cireuit 


No. 12827 


In the Matter of 

LEO KATZ, MINDA KATZ, OTTO KATZ, LEE- 
MOND KATZ, PHIL KATES, DOROTHY 
KATES, ELY ELIAS, BERTHA ELIAS, 
JULIAN ELIAS and WALTER L. KEEN, 
d/b/a LEE’S DEPARTMENT STORE, 


Petitioners, 

Vs. 
NATIONAL LABOR RELATIONS BOARD, 
Respondent. 


PETITION FOR REVIEW OF ORDER OF 
NATIONAL LABOR RELATIONS BOARD 


To the Honorable Judges of the United States 
Court of Appeals for the Ninth Cireuit: 


Leo Katz, Minda Katz, Otto Katz, Leemond Katz, 
Phil Kates, Dorothy Kates, Ely Elias, Bertha Elias, 
Julian Elias and Walter L. Keen, d/b/a Lee’s De- 
partment Store, a co-partnership, petition this 
Honorable Court for a review of a certain Order 
entered on October 4, 1950, by the National Labor 
Relations Board (hereinafter referred to as the 
‘“Board’’) in a proceeding instituted by it against 
these Petitioners and against Federal Stores Divi- 
sion of Speigel, Inc., which proceeding is desig- 
nated upon the records of the Board as ‘In the 
Matter of Federal Stores Division of Speigel, Inc. 


| 


\ 
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and Retail Clerks International Association, A. I. 
of L., and Amalgamated Clothing Workers of Amer- 
ica, Local Union No. 81, CIO, Party to the Con- 
tract, Case No. 21-CA-420”’; and ‘‘In the Matter of 
Leo Katz, Minda Katz, Otto Katz, Leemond Katz, 
Phil Kates, Dorothy Kates, Ely Elias, Bertha Elias, 
Julian Hlias and Walter L. Keen, d/b/a Lee’s 
Department Store, and Retail Clerks International 
Association, A. F. of L., and Amalgamated Clothing 
Workers of America, Local Union No. 81, CIO, 
Party to the Contract, Case No. 21-CA-481.”’ 


In support of their petition your Petitioners re- 
spectfully allege and show: 


(1) Petitioners are, and at all times herein 
mentioned were, a co-partnership doing business as 
Lee’s Department Store. Petitioners maintain, and 
at all times herein mentioned have maintained, their 
principal place of business, and transact, and at all 
times herein mentioned have transacted, their prin- 
cipal business in the City of Huntington Park, 
County of Los Angeles, State of California, within 
this cireuit. 


(2) In the consolidated complaint issued by the 
Board in the above-mentioned proceeding, it was 
alleged that your Petitioners engage in certain un- 
fair labor practices in the City of Huntington Park, 
County of Los Angeles, State of California, within 
this cireuit. 

(3) In the complaint issued by the Board it was 
alleged that Petitioners are engaged in commerce 
within the meaning of the Labor Management Rela- 
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tions Act, 1947. The Board found that purchases 
and shipments by these Petitioners of goods and 
merchandise across state lines and Petitioners’ par- 
ticipation in an association-wide bargaining group 
of employers brought Petitioners under the jurisdic- 
tion of the Board. 


(4) By reason of the facts set forth in para- 
graphs (1) and (3) above, this Court has jurisdic- 
tion to hear this petition pursuant to Section 10(f) 
of the Labor Management Relations Act, 1947. 


(5) <As will be more fully shown by the entire 
record of this proceeding to be certified by the 
Board and filed by Petitioners with this Court 
herein, the within proceedings before this Board 
included, without limitation, a consolidated com- 
plaint filed against vour Petitioners (Case No. 
21-CA-421) and Federal Stores Division of Speigel, 
Ine., (Case No. 21-CA-420), Petitioners’ Answer, 
Petitioners’ motion to sever the case involving Peti- 
tioners (No. 21-CA-481) from the case involving 
Federal Stores Division of Speigel, Inc., (No. 21- 
CA-420), Petitioners’ motions to dismiss the com- 
plaint in its entirety, Petitioners’ motion to strike 
certain paragraphs of the complaint, Petitioners’ 
motion to strike certain testimony, Petitioners’ mo- 
tion to dismiss the complaint on jurisdictional 
grounds, Petitioners’ motion to file amended answer, 
Petitioners’ amended answer, the Board’s order 
denying Petitioners’ several motions, hearing for 
the purpose of taking testimony and receiving 
other evidence, intermediate report, order trans- 
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ferving case to the National Labor Relations Board, 
Petitioners’ exceptions to the intermediate report 
and briefs supporting said exceptions. Upon the 
basis of the above, the Board on October 4, 1950, 
stated its findings of fact, conclusions of law and 
decision, and issued an order directed inter alia to 
Petitioners and their agents successors and assigns. 
A part of said order correctly directed that the 
complaint be dismissed ‘‘insofar as it alleges that 
the aforesaid Respondents herein referred to col- 
lectively, as the Respondents ‘‘Lee’s’’ (your Peti- 
tioners herein), committed unfair labor practices 
by checking off Amalgamated dues from the pay of 
their’ employees.”’ 
said order as relates to your Petitioners in this 


So much of the remainder of 


proceeding is as follows: 


Order 


2. Respondents Leo Katz, Minda Katz, Otto 
Katz, Leemond Katz, Phil Kates, Dorothy Kates, 
Ely Ehias, Bertha Ehas, Julian Elias, and Walter 
LL. Keen, doing business as Lee’s Department Store, 
Huntington Park, California, and their agents, suc- 
cessors, and assigns, shall: 


A. Cease and desist from: 


(1) Renewing or enforcing any agreement 
with Amalgamated Clothing Workers of Amer- 
ica, Local Union No. 81, CIO, or any other 
labor organization, which requires their em- 
ployees to join, or maintain their membership 
in, such labor organization as a condition of 
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employment, unless such agreement has been 
authorized as provided by the National Labor 
Relations Act, as amended ; 


(2) Recognizing Amalgamated Clothing 
Workers of America, Local Union No. 81, CIO, 
or any successor thereto as the representative 
of any of their employees at their store in 
Huntington Park, California, for the purposes 
of dealing with the said Respondents concern- 
ing grievances, labor disputes, wages, rates of 
pay, hours of employment, or other conditions 
of employment unless and until said organiza- 
tion shall have been certified by the National 
Labor Relations Board; 


(3) Performing or giving effect to their 
contract of December 17, 1948, with Amalga- 
mated Clothing Workers of America, Local 
Union “No, 81, CIO, or to any modificatigg 
extension, supplement, or renewal thereof, or 
to any other contract, agreement, or under- 
standing entered into with said organization 
relatine to grievances, labor disputes, wages, 
rates of pav, hours of employment, or other 
conditions of employment unless and until said 
organization shall have been certified by the 
National Labor Relations Board; 


(4) In any other manner interfering with, 
restraining, or coercing their employees in the 
exercise of their right to self-organization, to 
form labor organizations, join or assist Retail 
Clerks International Association, A. F. of L., 
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or any other labor organization, to bargain 
collectively through representatives of their 
own choosing, to engage in concerted activities 
for the purposes of collective bargaining or 
other mutual aid or protection, or to refrain 
from any or all of such activities, except to the 
extent that such right may be affected by an 
agreement requiring membership in a labor 
organization as a condition of employment, as 
anthorized in Section 8 (a) (3) of the Act. 


B. ‘Take the following affirmative action which 
the board finds will effectuate the policies of the 
Act: 

(1) Withdraw and withhold all recognition 
from Amalgamated Clothing Workers of Amer- 
ica, Local No. 81, CIO, as the representative of 
any of their employees, for the purposes of 
dealing with the said Respondents governing 
grievances, labor disputes, wages, rates of pay, 
hours of employment, or other conditions of 
employment unless and until said organization 
shall have been certified by the National Labor 
Relations Board: 


(2) Post at their store in Huntington Park, 
California, copies of the notice attached to the 
Intermediate Report marked Appendix 5.9 


*This notice, however, shall be and it hereby is, 
amended by striking from line 3 thereof the words 
“The recommendations of a Trial Examiner’ and 
substituting in heu thereof the words ** Decision and 
Order.’’ In the event that this Order is enforced by 
a decree of a United States Court of Appeals, there 
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Copies of said notice shall be furnished to the 


said Respondents by the Regional Director for 
the T'wenty-first Region, and shall, after being 
duly signed by a representative of the said 
Respondents, be posted by them immediately 
upon receipt thereof and maintained by them 
for a period of sixty (60) consecutive days 
thereafter in conspicuous places, including all 
places where notices to employees are customar- 
ily posted. Reasonable steps shall be taken by 
the said Respondents to insure that said notices 
ave not altered, defaced, or covered by any 
other material; 


(3) Notify the Regional Director for the 
Twenty-first Region in writing within ten (10) 
davs from the date of this Order what steps 
they have taken to comply therewith. 


(6) Petitioners, and each of them, have been 
agerieved by reason of the portion of said Order 
of the Board set out immediately above because, 
in respect thereof the Board’s findings of fact are 
not supported by the evidence, its conclusions of 
Jaw are erroneous and unlawful, and its rulings 
upon Petitioners’ motions are erroneous and illegal. 

Wherefore, Leo Katz, Minda Katz, Otto Katz, 
Leemond Katz, Phil Kates, Dorothy Kates, Ely 
Elias, Bertha Elias, Julian Ehas and Walter L. 
Keen, d/b/a Lee’s Department Store, petition this 


shall be inserted, before the words ‘‘ Decision and 
Order,’’ the words ‘‘Decree of the United States 
Court of Appeals Enforeing.”’ 
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Honorable Court for a review of the portion of the 
Order hereinabove set forth, which Order was en- 
tered by the Board on October 4, 1950, and respect- 
fully pray: 


1. That the Board be directed to certify and 
deliver to Petitioners a transcript of the entire rec- 
ord in the aforementioned proceedings before the 
Board; 


2. ‘That Petitioners may be granted leave to file 
such certified record within a reasonable time to be 
fixed by the Court; 


od. That the aforementioned Order (except that 
portion thereof dismissing the complaint insofar as 
it alleges that Petitioners committed unfair labor 
practices by checking off Amalgamated dues from 
the pay of their employees) be set aside and that 
Petitioners, their agents, successors, and assigns, be 
relieved by order of the Court from the necessity 
of complying therewith; and, 
_ 4. For such other and further relief as may be 
proper. 

Respectfully submitted, 


/s/ RICHARD W. LUND, 
Attorney for Petitioners. 


State of California, 
County of Los Angeles—ss. 


_ Richard W. Lund, being first duly sworn, on oath, 
‘deposes and says: That I am the attorney for Peti- 
tioners in this proceeding attached hereto, I have 
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read the foregoing petition and am familiar with 
the contents thereof. The allegations of fact con- 
tained therein are true to the best of my knowledge, 
information and belief. This petition is not filed for 
purposes of delay, and I believe Petitioners are 
justly entitled to the relief sought. 


/3sf RICHARD W. LUND. 


Subseribed and sworn to before me this 25th day 
of January, 1951. 


fSeal] /s/ A. KR. KIMBROUGH, 
Notary Public in and for the State of California, 
County of Los Angeles. 


[Endorsed]: Filed January 27, 1951. 


[Titie of Court of Appeals and Cause. | 


NOTICE OF FILING OF PETITION FO@ 
REVIEW OF ORDER OF NATIONA® 
LABOR RELATIONS BOARD 


To the National Labor Relations Board, Washing- 
ton, DAG... 


You are hereby notified that the petitioners in 
the above-entitled proceeding have filed, concur- 


rently herewith, their petition to the United States ~ 


Court of Appeals for the Ninth Circuit for review 


of the decision and order of the National Labor) 


Relations Board in a proceeding before the National 
Labor Relations Board, designated upon the records 
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of said Board as ‘‘In the Matter of Leo Katz, 
Minda Katz, Otto Katz, Leemond Katz, Phil Kates, 
Dorothy Kates, Ely Hlias, Bertha Elias, Julian 
Khias, and Walter L. Keen, d/b/a Lee’s Department 
Store and Retail Clerks International Association, 
A. I. of L., and Amalgamated Clothing Workers 
of America, Local Union No. 81, CIO, Party to 
the Contract, Case No. 21-CA-481.”’ 

A copy of said petition for review, together with 
a copy of this notice, is hereby served on you. 


Dated January 24, 1951. 


/s/ RICHARD W. LUND, 
Attorney for Petitioners. 


Affidavit of Service by Mail attached. 
[indorsed]: Filed January 27, 1951. 


['‘Vitle of Court of Appeals and Cause. ] 


ANSWER OF THE NATIONAL LABOR RELA- 
TIONS BOARD TO THE PETITION TO 
REVIEW AN ORDER OF THE NATIONAL 
LABOR RELATIONS BOARD, AND RE- 
QUEST FOR ENFORCEMENT OF SAID 
ORDER 

To the Honorable, the Judges of the United States 
Court of Appeals for the Ninth Cirenit: 


Comes now the National Labor Relations Board, 
herein called the Board, and pursuant to the Na- 
tional Labor Relations Act, as amended (61 Stat. 


122 Leo Katz, et al., vs. 


136, 29 U.S.C., Supp. ITI, Sees. 151, et seq.), herein 
called the Act, files this answer to the petition to 
review and set aside an order issued by the Board 
against Leo Katz, Minda Katz, Otto Katz, Leemond 
Katz, Phil Kates, Dorothy Kates, Ely Elias, Bertha 
Elias, Julian Elias, and Walter L. Keen, d/b/a 
Lee’s Department Store, Petitioners herein, and the 
Board’s request for enforcement of said order. 


1. Answering the allegations in paragraphs (1), 
(2), (3), (4), and (5) of the Petition to Review, 
the Board prays reference to the certified transcript 
of the entire record of the proceedings before the 
Board filed herewith, for a full and exact statement 
of the pleadings, evidence, findings of fact, conclu- 
sions of law, and order of the Board, and all other 
proceedings had in this matter. 


2. Further answering, the Board denies each 
and every allegation of error contained in para- 
graph (6) of the Petition to Review, and avers that 
the proceedings had before it, the findings of fact, 
eonelusions of law, and order of the Board were 
and are in all respects valid and proper under the 
Act. 


3. Further answering, the Board, pursuant to 
Section 10(e) of the Act, respectfully requests this 
Honorable Court for the enforcement of its order 
issued against Petitioners on October 4, 1950, in the 
proceedings designated on the records of the Board 
as Case No. 21-CA-481, entitled ‘‘In the Matter of 
Leo Katz, Minda Katz, Otto Katz, Leemond Katz, 
Phil Kates, Dorothy Kates, Ely Elias, Bertha Elias, 
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Julian Elias and Walter L. Keen, d/b/a Lee’s 
Department Store.”’ 


In suport of this request for enforcement of its 
order, the Board respectfully shows: 

(a) his Conrt has jurisdiction of the petition 
herein and of this request for enforcement by virtue 
of Section 10(e) and (f) of the Act. 

(b) Upon all proceedings had in said matter, as 
more fully shown by the entire record thereof, cer'ti- 
fied by the Board and filed with this Court here- 
with, to which reference is hereby nade, the Board 
on October 4, 1950, duly stated its findings of fact 
and conclusions of law and issued an order directed 
to Petitioners, their agents, successors, and assigns. 
so much of the aforesaid order as relates to this 
proceeding provides as follows: 


Order 


Respondents Leo Katz, Minda Katz, Otto Katz, 
Leemond Katz, Pin] Kates, Dorothy Kates, Ely 
Elias, Bertha Elias, Julian Elias, and Walter L. 
Keen, doing business as Lee’s Department Store, 
Huntington Park, California, and their agents, suc- 
cessors, and assigns, shall : 

A. Cease and desist from: 

(1) Renewing o1 enforcing any agreement 
with Amalgamated Clothing Workers of Amer- 
ica, Local Union No. 81, CIO, or any other 
labor organization, which requires their em- 
ployees to join, or maintain their membership 
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in, such labor organization as a condition of 
employment, unless such agreement has been 
authorized as provided by the National Labor 
Relations Act, as amended; 


(2) Recognizing Amalgamated Clothing 
Workers of America, Local Union No. 81, C10, 
or any successor thereto as the representative 
of any of their employees at their store in 
Huntington Park, Cahfornia, for the purposes 
of dealing with the said Respondents concern- 
ing grievances, labor disputes, wages, rates of 
pay, hours of employment, or other conditions 
of employment unless and until said organiza- 
tion shall have been certified by the National 
Labor Relations Board; 


(3) Performing or giving effect to their 
contract of December 17, 1948, with Amalga- 
mated Clothing Workers of America, Local 
Union No. 81, CIO, or to any modification, ex- 
tension, supplement, or renewal thereof, or to 
any other contract, agreement, or understand- 
ing entered into with said organization relating 
to grievances, labor disputes, wages, rates of 
pay, hours of employment, or other conditions 
of employment unless and until said organiza- 
tion shall have been certified by the National 
Labor Relations Board; 


(4) In any other manner interfering with, 
restraining, or coereing their employees in the 
exercise of their right to self-organization, to 
form labor organizations, join or assist Retail 
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Clerks International Assuciation, A. F. of L., 
or any other labor organization, to bargain col- 
lectively through representatives of their own 
choosing, to engage in concerted activities for 
the purposes of collective bargaining o1 other 
mutual aid or protection, or to refrain from 
any or all of such activities, except to the extent 
that such right may be affected by an agree- 
ent requiring membership in a labor organiza- 
tion as a condition of employment, as 
authorized in Section 8(a) 3 of the Act. 


b. Take the following affirmative action which 
the Board finds will effectuate the policies of the 
Act: 

(1) Withdraw and withhold all recognition 
from Amalgamated Clothing Workers of Amer- 
ica, Local Union No. 81, CLO, as the represent- 
ative of any of their employees, for the 
purposes of dealing with the said Respondents 
concerning grievances, labor disputes, wages, 
rates of pay, hours of employment, or other 
conditions of employment unless and until said 
organization shall have been certified by the 
National Labor Relations Board; 


(2) Post at their store in Huntington Park, 
California, copies of the notice attached to the 
Intermediate Report marked Appendix B.9 


"This notice, however, shall be and it hereby is, 
amended by striking from line 3 thereof the words 
“Mhe recommendations of a Trial Examiner’’ and 
substituting in lieu thereof the words ‘* Decision and 
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Copies of said notice shall be furnished to the 
said Respondents by the Regional Director for 
the Twenty-first Region, and shall, after being 
duly signed by a representative of the said 
Respondents, be posted by them immediately 
upon receipt thereof and maintained by them 
for a period of sixty (60) consecutive days 
thereafter in conspicuous places, including all 
places where notices to employees are customar- 
ily posted. Reasonable steps shall be taken by 
the said Respondents to insure that said notices 
are not altered, defaced, or covered by any 
other material ; 


(3) Notify the Regional Director for the 
‘Twenty-first Region in writing within ten (10) 
days from the date of this Order what steps 
they have taken to comply herewith. 


(ec) On October 4, 1950, the Board’s Decision 
and Order were duly served on Petitioners. 

(1) Pursuant to Section 10(e) and (f) of the 
Act, the Board has certified and filed with this Court 
a transcript of the entire record in the proceeding. 


Wherefore, the Board prays this Honorable 
Court that it cause notice of the filing of this answer 
and request for enforcement, and the filing of the 
certifies transcript of the entire record in this 


Order."* Tn the event that this Order is enforced by 
a decree of a United States Court of Appeals, there 
shall be inserted, before the words ‘‘Decision and 


Order,’ the words ‘‘Deeree of the United Stategmy 


Court of Appeals Enforcing.’ 
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proceeding to be served upon Petitioner's, and that 
this Court take jurisdiction of the proceeding and 
of the questions to be determined therein, and make 
and enter upon the pleadings, evidence, and pro- 
ceedings, set forth in the entire certified record of 
said proceedings, and upon so much of the order 
as set forth hereinabove, a decree denying the peti- 
tion to review and set aside and enforcing in whole 
said order of the Board, and requiring Petitioners 
and their agents, successors, and assigns to comply 
therewith. 
/s/ A. NORMAN SOMERS, 
Assistant General Counsel, National Labor Rela- 
tiovrs Board. 


_ Dated at Washington, D. C., this 9th day of 
March, 1951. 


| Appendix B 


Notice to All Kmployees 
Pursuant to 
A Decision and Order 
of the National Labor Relations Board, and in 
order to effectuate the policies of the National 
Labor Relations Act, we hereby notify our em- 
ployees that: 

We Will Not renew or enforce any agreement 
with the Amalgamated Clothing Workers of Amer- 
ica, Local Union No. 81, CIO, or any other labor 
organization, which requires our employees to join, 
or maintain their membership in, such labor organ- 
ization as a condition of employment, unless such 


| 


| 
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agreement has been authorized as provided by the 
National Labor Relations Act, as amended. 

We Will withdraw and withhold all recognition 
from Amalgamated Clothing Workers of America, 
Local Union No. 81, CIO, as the representative of 
any of our employees at our Huntington Park, 
California, store, for the purposes of dealing with us 
concerning grievances, labor disputes, wages, rates 
of pay, hours of employment, or other conditions 
of employment, unless and until Amalgamated 
Clothing Workers of America, Local Union No. 81, 
CIO, shall have been certified by the National Labor 
Relations Board as the bargaining representative of 
our said employees. 

We Will cease performing or giving effect to our 
contract of December 17, 1948, with Amalgamated 
Clothing Workers of America, Local Union No. 81, 
CIO, covering employees at our Huntington Park, 
California, store, 07 to any modification, extension, 
supplement, or renewal thereof, or to any other con- 
tract, agreement, or understanding entered into with 
said organization relating to grievances, labor dis- 
putes, wages, rates of pay, hours of employment, or 
other conditions of employment, unless and until 
such organization shall have been certified by the 
National Labor Relations Board. 

We Will Not in any lke or related manneyx inter- 
fere with, restrain, or coerce our employees in the 


exercise of their right to self-organization, to form ” 


labor organizations, to join or assist Retail Clerks 
International Association, A. F. of L., or any other 
labor organization, to bargain collectively through 


) 


| 


{ 
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representatives of their cwn choosing, tu engage in 
concerted activities for the purposes of collective 
bargaining or other mutual aid or protection, or to 
refrain from any or all of such activities, except to 
the extent that such right may be affected by an 
agreement requiring membership in a labor organ- 
ization as a condition of employment, as authorized 
in Section 8 (a) (3) of the National Labor Relations 
Act, as amended. 


LEO KATZ, MINDA KATZ, OTTO KATZ, LEE- 
MOND KATZ, PHIL KATES, DOROTHY 
KATES, ELY ELIAS, BERTHA ELIAS, 
JULIAN ELIAS, and WALTER L. KEEN, 
Doing Business as 


LEE’S DEPARTMENT STORE, 
(Employer) 


Le ee 


This notice must remain posted for 60 days from 
the date hereof, and must not be altered, defaced, 
or covered by any other material. 


[Endorsed]: Filed March 13, 1951. 
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United States of America 
Before the National Labor Relations Board, 
Twenty-First Region 


[Title of Causes. ] 


STIPULATION CORRECTING RECORD 


It Is Hereby Stipulated between the parties to the 
above-entitled proceeding that the transcript in this 
matter shall be corrected in the following respects: 

Page 206, commencing in line 3 in the sentence 
commencing with the words ‘‘I made,’’ correct said 
sentence so that it shall read as follows: 

“Nr. liadar: I made it erystal clears iat 
Mr. Silverman would not take the settlement 
and then disappear, and wouldn’t claim that he 
was discharged for this reason or that reason.”’ 


Dated: April 28, 1950. 
LATHAM & WATKINS, 
THEODORE J. ELIAS, 
HAROLD EASTON, 


lpvee/c, RK. Wo Je 
Attorneys for 
Respondent Lee’s. 


JESSE H. STEINHART, 


By /s/ 8. A. LADAR, 
Attorneys for 
Respondent Federal. 


National Labor Relations Board Jisge 
GENERAL COUNSEL OF THE NATIONAL 
LABOR RELATIONS BOARD, 
By/s/ GHORGE H. O'BRIEN. 


WIRIN, RISSMAN & OKRAND, 


By /s/ ROBERT R. RISSMAN, 
Attorneys for Amalgamated Clothing Workers of 
America, Local Union No. 81, CIO. 


GILBERT, NISSEN & IRVIN, 


By /s/ WILLIAM B. IRVIN, 
Attorneys for Retail Clerks International Associa- 
tion, AHL. 


Received May 5, 1950. 


United States of America 
Before the National Labor Relations Board 
Twenty-First Region 


[Title of Causes. ] 


STIPULATION CORRECTING RECORD 
Jt Is Hereby Stipulated between the parties to 
the above-entitled proceeding that the transcript in 
this matter shall be corrected in the following re- 
spects: 
Page 288, line 6, after ‘‘area’’ insert: ‘A. 
Yes. Ma. Lund:”’ 
Page 288, line 8, change ‘“Yes”’ to ‘‘no.’’ 


As thus corrected, this testimony will read: 
“Mr. Lund: I take it your sales by your 
store are all made to residents in the Southern 
California area? A. Yes. 
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“Mi. Lund: You don’t ship sales outside 
of California ? 
‘““Phe Witness: No.’’ 


Dated: April 28, 1950. 
LATHAM & WATKINS, 
THEODORE J. ELIAS, 
HAROLD EASTON, 


By /s/ RJ W. LUND, 
Attorneys for 
Respondent Lee’s. 


JESSE H. STEINHART, 
By /s/ 8. A. LADAR, 


Attorneys for 
Respondent Federal. 


GENERAL COUNSEL OF THE NATIONAL 
LABOR RELATIONS BOARD, 
By /s/ GEORGE H. O’BRIEN. 


WIRIN, RISSMAN & OKRAND, 
By /s/ ROBERT R. RISSMAN, 
Attorneys for Amalgamated Clothing Workers of 
America, Local Union No. 81, CIO. 


GILBERT, NISSEN & IRVIN, 


By /s/ WILLIAM B. IRVIN, 
Attorneys for Retail Clerks International Associa- 
tion, AFL. 


Received May 5, 1950. 
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Before the National Labor Relations Board 
Twenty-First Region 


[Title of Causes. ] 


Suite 607-613, Hearing Room No. 2, , 
111 West Seventh Street, 
Los Angeles, California, 
Tuesday, March 7, 1950. 


Pursuant to notice, the above-entitled matter came 
on for hearing at 10:00 o’clock a.m. [1*] 


Before: Isadore Greenberg, 
Trial Examiner. 


Appearances: 


GEORGE H. O’BRIEN, 


111 West Seventh Street, 
Los Angeles, California, 


Appearing on Behalf of Robert N. 
Denham, General Counsel. 


SAMUEL A. LADAR, 
zoom 700, 111 Sutter Street, 


San Francisco, California, 
Appearing on Behalf of Respondent 
Federal Stores, Division of Speigel, 
Ine. 


*Page numbering appearing at top of page of original Reporter’s 
Transcript of Record. 
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LATHAM & WATKINS, 
THEODORE J. ELIAS, 
HAROLD EASTON, by 
RICHARD W. LUND, 
411 West Fifth Street, 
Los Angeles, California, 


Appearing on Behalf of Respondent 
Lee’s Department Store. 


GILBERT, NISSEN & IRVIN, by 
ROBERT W. GILBERT and 
WILLIAM B. IRVIN, 
Suite 317, 117 West Ninth Street, 
Los Angeles, California, 


Appearing on Behalf of Retail Clerks 
International Association, A. FE’. of L. 


WIRIN, RISSMAN & OKRAND, by 
ROBERT R. RISSMAN, 
257 South Spring Street, 
Los Angeles, California, 
Appearing on Behalf of Amalgamated 


Clothing Workers of America, Local 
Union No. 81, C.1.0. [2] 


PROCEEDINGS 


Trial Examiner Greenberg: The hearing will be 
in order. 

This is a formal hearing before the National 
Labor Relations Board in the Matter of Federal 
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Stores Division of Speigel, Inc., and Retail Clerks 
International Association, A. F. of L., Case No. 21- 
CA-420; In the Matter of Leo Katz, Minda Katz, 
Otto Katz, Leemond Katz, Phil Kates, Dorothy 
Kates, Ely Elias, Bertha Elias, Juhan Elias and 
Walter L. Keen, doing business as Lee’s Department 
Store, and Retail Clerks International Association, 
A. F. of L., Case No. 21-CA-48], both of which cases 
have been consolidated for the purposes of conveni- 
ence for the purpose of this hearing. 

In both eases, also, there is mentioned in the cap- 
tion to the case as a party to the contract, the 
Amalgamated Clothing Workers of America, Local 
iWnion No. 81, CLO. 

The Trial Examiner conducting this hearing is 
Isadore Greenberg. 

Will counsel and other representatives of the 
parties please state their appearances for the record. 

For the General Counsel ? 

Mr. O’Brien: Appearing for Robert N. Denham, 
General Counsel, is George H. O’Brien. My address 
is care of the National Labor Relations Board, 111 
West Seventh Street, Los Angeles, California. 

Trial Examiner Greenberg: For the respondent 
Federal [4] Store’s Division of Speigel, Ine. ? 

Mr. Ladar: Appearing for Federal Stores is Mr. 
S. A. Ladar. My address is 111 West Sutter Street, 
Room 700, San Francisco, California. 

Trial Examiner Greenberg: For the Respondent 
Lee’s Department Store? 

Mr. Lund: Latham & Watkins, Theodore J. 
Ehas, and Harold Easton, by Richard W. Lund, 


136 Leo Katz, et al., vs. 


411 West Fifth Street, Los Angeles 13, California. 

Trial Examiner Greenberg: For the charging 
party, the Retail Clerks? 

Mr. Gilbert: For the charging suey Gilbert, 
Nissen & Irvin, by Robert W. Gilbert and Wilham 
B. Irvin, 117 West Ninth Street, Los Angeles. 

Trial Examiner Greenberg: And for the Amal- 
gamated Clothing Workers, the party to the con- 
tract? 

Mr. Rissman: Wirin, Okrand & Rissman, by 
Robert R. Rissman, 257 South Spring Street, Los 
Angeles. 

Trial Examiner Greenberg: Are there any 
further appearances ? 

Mr. Ladar: I think I should make a correction 
there. [ should say that the firm name of which I 
am a member is Jesse H. Steinhart. J am Samuel 
Ladar of that firm. 

Trial Examiner Greenberg: Are there any addi- 
tional appearances? 


(No response.) [5] 


The official reporter makes the only official tran- 
script of these proceedings and all citations in 
briefs and arguments must refer to the official ree- 
ord. The Board will not certify any transcript other 
than the official transcript for use in any court 
htigation. 

Proposed corrections in the transeript should be 
submitted either by way of stipulation or motion to 
the Trial Examiner for his approval. 

All matter that is spoke in the hearing room while 
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the hearing is in session is recorded by the official 
reporter unless the Trial Hixaminer specifically 
directs off-the-record discussion. Jf anv party 
wishes to make off-the-record statements, a request 
to go off the record should be directed to the Trial 
Examiner and not to the official reporter. 

Statements of reasons in support of motions and 
objections should be specific and concise. The Trial 
Examiner will allow automatic exceptions to all 
adverse rulings and upon appropriate request and 
order an exception will be permitted to stand to an 
entire line of questioning. 

Any party shall be entitled upon request to a 
reasonable period at the close of the hearing for 
oral argument, which shal] be included in the steno- 
vraphie report of the hearing. In the absence of 
such a request the Txial Examiner himself may ask 
for oral argument if, at the close of the hearing he 
believes such argument would be helpful to clarify 
the issues [6] and the contentions of the parties. 

Any party shall also be entitled, upon request 
made before the close of the hearing, to file a brief 
or proposed findings of fact or conclusions of law 
or both with the Trial Examiner who, before the 
close of the hearing, will fix the time for such filing. 

Mr. O’Brien? 

My. O’Brien: If I may have the exhibits, Mr. 
Examiner. 

Tt am asking the reporter to mark for identifica- 
tion the following documents: 

Ag General Counsel’s 1-A, the Charge filed on 
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March 30, 1949, against the Federal Stores by Retail 
Clerks International Association; 

As General Counsel's Exhibit 1-B, an Affidavit of 
Service indicating that a copy of the Charge was 
served upon The Federal Stores, 720 South Broad- 
way, on March 30, 1949; 

As General Counsel’s Exhibit 1-C, an Affidavit of 
Service showing that a copy of the aforementioned 
Charge was served upon Amalgamated Clothing 
Workers of America, CIO, Local 81, on April 11, 
1949 ; 

As General Counsel’s Exhibit 1-D, the First 
Amended Charge in the same case, 21-CA-420, filed 
May 3, 1949; 

As General Counsel’s Exhibit 1-E, an Affidavit 
showing that the Federal Stores was served with a 
copy of the First Amended Charge on May 4, [7] 
1949 ; 

As General Counsel’s Exhibit 1-F, an Affidavit 
showing that a copy of the Amended Charge was 
served on Amalgamated Clothing Workers Local 81, 
on May 6, 1949; 

As General Counsel’s Exhibit 1-G, a Charge filed 
June 17, 1949, by the same Retail Clerks Union 
against Lee’s Department Store; 

As General Counsel’s Exhibit 1-H, an Affidavit of 
service showing that a copy of the Charge was 
served upon Lee’s Department Store on June 20, 
1949 ; 

As General Counsel’s Exhibit 1-I, an Affidavit of 
service showing that a copy of the Charge against 
Lee’s Department Store was served on the Amal- 
gamated Clothing Workers on July 18, 1949; 
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As General Counsel’s Exhibit 1-J, the Consoli- 
dated Complaint, issued January 31, 1950, in Cases 
Nos. 21-CA-420 and 21-CA-481 ; 

As General Counsel’s Exhibit 1-Ix, the Order Con- 
solidating Cases and Notice of Hearing setting the 
hearing in the instant matter for this date, time and 
place; 

As General Counsel’s Exhibit 1-L, an Affidavit of 
Service of Order Consolidating Cases and Notice of 
Hearing, Charges and Amended Charge; 

As General Counsel’s Exhibit 1-M, a letter from 
T. J. Whas—his name was entered today as counsel 
by Air. Lund—dated February 9, 1950, requesting 
an extension of time with [8] which to answer; 

As General Counsel’s Exhibit 1-N, an order dated 
February 13, 1950, extending the time for filing of 
answer to February 24, 1950; 

As General Counsel’s Exhibit 1-O, an Affidavit 
of Service of the Order Extending Time to File 
Answer ; 

As General Counsel’s Exhibit 1-P, the Answer of 
Lee’s Department Store filed February 24, 1950. 

Trial Examiner Greenberg: Off the record. 


(Discussion off the record.) 


Tria] Examiner Greenberg: On the record. 

Mr. O’Brien: As General Counsel’s Exhibit 1-Q, 
an Answer of Respondent Federal Stores Division 
of Speigel, Inc., filed March 1, 1950; 

As General Counsel’s Exhibit 1-R, an Amendment 
to Consolidated Complaint, dated February 28, 
1950 ; 
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As General Counsel's Exhibit 1-S, an Affidavit 
of Service showing that the Order Consolidating 
Cases, Notice of Hearing, Consolidated Complaint, 
Amendment to Consolidated Complaint, Charges 
and Amended Charge were served upon the follow- 
ing parties on February 28, 1950: Brown’s, 824 
South Broadway; Star Outfitting ompany, 919 
South Broadway; Golden State Department Store, 
210 South Broadway, Kay’s Department Stores, 
5127 South Broadway; and Credit Stores Associa- 
tion, 511 Lincoln Building, 742 South Hill Street, 
Los Angeles, California; [9] 

As General Counsel’s Exhibit 1-T: for identifica- 
tion, an Affidavit of Service showing that the 
Amendment to the Consolidated Complaint was 
served on February 28, 1950, upon the parties 
named on the original service sheet. 


(Thereupon the documents above referred to 
were marked General Counsel’s Exhibits 1-A 
through 1-T for identification. ) 


Mr. O’Brien: TI now offer General Counsel’s Ex- 
hibit J in evidence. 

Trial Examiner Greenberg: I assume all the 
parties, all counsel for the parties, have seen the 
documents in question. 

Is there any objection to the admission of the 
formal papers? 

Mr. Lund: No objection. 

Mr. Rissman: No objection, although we did not 
receive a copy of 1-P, which is the Answer of Lee’s 
Department Store. 


National Labor Relations Board 141 


Mr. Gilbert: I have no objection. 

Trial Examiner Greenberg: J will ask counsel to 
furnish you a copy. 

My. Rissman: I have seen the formal files. I 
have seen it. 

Mr. Lund: It was mailed to the union. 

Mr. Rissman: All right. 

Trial Examiner Greenberg: There being no ob- 
jection, General Counsel’s Exhibits 1-A through 
1-T, comprising the formal papers in this proceed- 
ing are admitted into evidence [10] as General 
Counsel’s Exhibit 1. 


(The documents heretofore marked General 
Counsel’s Exhibits 1-A through 1-T for identi- 
fication were received in evidence.) 


Mr. Lund: Mav I see them just a moment? 

Mr. Rissman: Before Mi. Lund makes his mo- 
tions, | have a question of you, Mr. Greenberg. 

As I read the Rules and Regulations, it would 
appear that Local 81, of the Amalgamated, my 
client, is a party to this proceeding, and a motion to 
intervene would not be necessary. I might correct it. 

Trial Examiner Greenberg: I think it would be 
superfluous. Even in the absence of the granting of 
such a motion you would be granted just as much 
right to participate as you would if you were a 
party intervenor. You have a right to intervene as 
far as your interest in the matter appears. 

Mr. Rissman: That’s my understanding. Since 
we agree, I won’t make the motion. 

Tria] Examiner Greenberg: Having had pre- 
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vious experience with parties to the contract, I 
think it might be well. It is impossible to define the 
area of your participation with any exactitude, but 
I think it can be generally defined as that area in 
which your interest appears; that is, insofar as the 
validity of the contract is concerned. I would 
sustain objection to your cross-examining witnesses 
as to matters which do not affect that particular 
part of the case, and which [11] duplicate either 
the examination which was actually made by re- 
spondents, the employers’ counsel, or which they 
could have made. 

Mr. Rissman: As I read the complaint, Consoli- 
dated Complaint, and as amended, all of the allega- 
tions relate very directly or indirectly to the con- 
tract situation. 

Trial Examiner Greenberg: Well, that is where 
the difficulty m defining the area is concerned. 

Max. Rissman: I suppose we will have to leave 
the question open until we come to a specific point. 

Trial Examiner Greenberg: When we have a 
specific issue on that, I will have to rule on it. 

Mir. Rissman: J am sure you will. 

Mr. O’Brien: Myr. Examiner, in connection with 
that, as Mr. Rissman pomted out his client is a 
representative—is a party to the contract and as 
such is a party to this proceeding. Not being made 
a respondent he is not required to file an answer. 

Mr. Rissman: That is right. 

Mr. O’Brien: But I think it might be very help- 
ful if he would voluntarily file an answer so that 
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we can find out what his interest in this proceed- 
ing 1s. 

Tria] Examimer Greenberg: An answer to what? 
No complaint has been issued against the union 
represented by Mr. Rissman. I don’t know how they 
can file an answer. I don’t know whether [12] I 
would receive one. 

Mr. Rissman: I have no intention of filing one. 

Mr. O’Brien: I just wanted to raise that ques- 
tion, Mr. Examiner. 

Mr. Rissman: As a matter of fact, 1 wouldn’t 
know how to file an answer; I have never been a 
respondent. 

Trial Examiner Greenberg: I think Mr. Lund 
indicated that he had some motions he wanted to 
present. 

Mr. Lund: First, I should observe that my 
clients are 10 individuals as copartners doing busi- 
ness under the name of Lee’s Department Store. 
You ean all understand throughout this proceeding 
that we can speak of these respondents as Lee’s or 
Lee’s Department Store in the singular, and I will 
do so. 

My first motion is that pursuant to Sections 102.24 
and 102.33 of the Rules and Regulations of the 
Board, Series 5, Respondent Lee’s Department 
Store hereby moves the Board, acting through its 
duly designated Trial Examiner, to sever and sepa- 
rate the case involving this respondent, No. 21-CA- 
481, from the case involving Respondent Federal 
Stores Division of Speigel, Inc, No. 21-CA-420, 
upon the following grounds: 
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One, the order of consolidation issued by the Re- 
gional Director on January 31, 1950, was issued 
without authoritv and contrary to the Rules and 
Regulations of the Board and is, therefore, illegal 
and void. 

Two, they would not effectuate the purposes of the 
Act [13] to consolidate these two cases and, three, 
numerous issues involving Respondent Federal 
Stores, Inc., are unrelated and unconnected in any 
way with the issues involving Respondent Lee’s, and 
the effect of the consolidation would be to unduly 
complicate the record and increase the cost to re- 
spondent Lee’s without any corresponding benefit 
or saving to the Board, the General Council, Re- 
spondent Federal Stores, or any other party. 

By way of brief argument I want to observe, first, 
that as I read Section 102.33 of the Regulations, that 
is one place where the General Counsel has the 
authority reserved to himself, to in fact not desig- 
nate his authority to the Regional Director. The 
Regional Director has no power to issue an order 
of consolidation. The Examiner will notice that the 
last part of that section contains a reference to that 
effect, exact language being: 

‘‘The provisions of Sections 102.9 to 102.32, 
inclusive, shall, insofar as applheable, govern 
proceedings before the General Counsel pur- 
suant to this section, and the powers granted to 
Regional Directors in such provisions shall, for 
the purpose of this section—”’ which is the con- 
solidation section— ‘‘be reserved to and exer- 
cised by the General Counsel.”’ 
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I think I know what your difficulty is, Ma. Exam- 
iner. It’s my understanding that the part, 203 of 
the [14] 

Trial Examiner Greenberg: Before we get the 
record confused any further, sir, I thought there 
were some rules and regulations that I had never 
been aware of before. [ think inadvertently you 
have been referring to 103 something. 

Mr. Lund: 102. The Rules and Regulations of 
the Board, previously codified in the Regulations as 
part 203, have been codified, as I understand it, 
as part 102 of State Title 29 of the Code of Regu- 
lations that was published in Volume 14 of the Fed- 
eral Register 78. So while the Board 

Trial Examiner Greenberg: What you are re- 
ferring to 

Mr. Lund: Is the old section. 

Trial Examiner Greenberg: 203.33? 

Mr. Lund: Which I now understand is 102.33. 

Trial Examiner Greenberg: I wasn’t aware of 
any recent codification that you refer to. I have in 
my hands the Rules and Regulations of the Board, 
Series 5 as Amended, August 18, 1948, which was 
published in a little blue covered pamphlet and in 
which the rules referring to consolidation are num- 
bers 203.33. That is to avoid confusion. 

Mr. Rissman: On the first sheet of the blue 
pamphlet you have is a notice. 

Mr. Lund: ‘‘Subtract 101 from numbers carried 
in this edition.”’ 

Trial Examiner Greenberg: I have been fur- 
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nished by Mr. O’Brien with the notice referred to. 
Tt isn’t that I have [15] been away from law school 
so long; I have been away from grammar school so 
long that I find it difficult to subtract two point 
something. But at any rate, I think the record is 
now clear as to the reference being made by counsel. 

Mr. Lund: On my second point in connection 
with my motion to sever, we believe it is unreason- 
able and unfair, unduly expensive and burdensome 
to my clients to begin this case with that involving 
Federal. 

I think the Examiner has briefly studied the com- 
plaint, anyway, and you will find in there that while 
there are some provisions involving the validity of 
the union shop clause, those allegations principally 
involve questions of law. So far as our law is con- 
cerned, the principal allegations are admitted, so 
there is not much in the way of evidence going to 
be required on that issue. 

Respondent Lee’s is charged with illegal discharge 
of one man with which Federal is not interested, 
and Respondent Federal is charged with illegal dis- 
charge of three employees with which we are not 
interested. And, in addition, so far as Federal is 
concerned, the allegations in Paragraph 13 of five 
different violations of Section 8 (a) (1) of which 
we have no concern whatsoever. 

Tf this matter remains consolidated Lee’s is going 
to be required to sit here for hours, or perhaps days 
and weeks, having no interest whatsoever in all those 
charges [16] against Federal. We don’t believe that 
that should be required of us. It is unnecessary, un- 
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reasonable and unduly burdensome and we urge on 
that independent ground, aside from the invalidity 
of the order consolidating, that the Trial Examiner 
at this time grant our motion to sever the proceed- 
ings. 

Mr. O’Brien: Mr. Examiner, as far as the tech- 
nical question raised by Mr. Lund that the General 
Counsel has power to consolidate these cases—of 
course the Regional Director does not act under the 
authority of the General Counsel—the Regional 
Director had authority from the General Counsel 
before this notice of consolidation was issued. 

Mr. Lund: That doesn’t appear in this record. 

Mr. O’Brien: As to the second matter that he 
would be inconvenienced by staying here for two or 
possibly three weeks hstening to matters which are 
of no concern to his client, I am sure that during at 
least the noon recess we can work out an order of 
proof here so that it won’t be necessary for him to 
attend during such time as matters which do not 
concern his client are presented, o1 are being liti- 
eated. And I am asking the Trial Examiner to defer 
ruling upon Mr. Lund’s motion until such time as 
he has heard the testimony of my first witness, who 
will be Mr. Guyon, who has been secretary of the 
Association or counsel for the Association of which 
both respondents are members, and who negotiated 
the [17] contract which is presently under attack. 
T don’t think it would be possible for the Trial 
Examiner to rule intelligently upon that portion of 
Mr. Lund’s motion until he had heard such testi- 
mony. 
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Mr. Lund: I think he should rule on the basis 
of the pleadings. As I see it, it is a valid objection 
to proceeding on this consolidated case. There has 
been no order of consolidation by the General Coun- 
sel. 

Mr. Gilbert: My. Trial Examiner, I want to join 
in the statements made by the attorney for the Gen- 
eral Counsel, and also to say that having myself 
unsuccessfully on other occasions urged the point 
now urged by Mr. Lund, and having been advised 
by various Tria] Examiners that it was their under- 
standing of the Rules and Regulations that the 
General Counsel may act through its agents just as 
the Board may act through its agents in a matter 
of this kind, I am satisfied that the first point of that 
motion was not well taken. 

And as to whether or not the Trial Examiner de- 
sires to follow the suggestion made by attorney for 
the General Counsel, I am satisfied that on the face 
of the pleadings these two party respondents, 
parties to a contract who are members of the same 
association handling their affairs with regard to 
collective bargaining or for the purpose of collective 
bargaining, can have no valid objection to the order 
of consolidation. 

Mr. Lund: I want to observe, Mr. Examiner, 
that it is [18] generally true that the Regional Di- 
rector has the power and authority to act for the 
General Counsel, but this section says specifically 
that so far as consolidation is concerned the powers 
of consolidation are reserved for the General Coun- 
sel and not the Regional Director. 
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Trial Examiner Greenberg: Well, if you will 
look at the order of consolidation, sir, you will sce 
that its opening recital says, ‘‘‘The General Counsel 
for the National Labor Relations Board having duly 
considered the matter aud deeming it necessary,”’ 
and so forth, ‘‘hereby orders, pursuant to Section 
203.64 (b) of the National Labor Relations Board 
Rules and Regulations, Series 5, that these cases 
be, and they hereby are, consolidated.”’ 

Now, it is true that that order of consolidation 
is signed by the Regional Director for the Twenty- 
First Region, but the 

Myr. Lund: Not even that. You have got a rubber 
stamp. Nothing is signed by the Regional Director. 

Trial Examiner Greenberg: This is a mimeo- 
eraphed copy of the order and J take it there is no 
question being raised as to its authenticity? 

Mr. Lund: I wouldn’t dispute that, no; but it is 
only signed by the Regional Director. 

Trial Examiner Greenberg: ‘‘In witness where- 
of, the General Counsel .. . on behalf of the Board, 
has caused this Consolidated [19] Complaint .. . to 
be signed by the Regional Director,’”’ and so forth. 

Mr. Lund: That’s what the Regional Director 
says. We have nothing from the General Counsel. 

Trial Examiner Greenberg: I can’t see any ques- 
tion but that the act of ordering these cases consoli- 
dated was the act of the General Counsel acting 
through his agent in this Regional Director. So, 
frankly I can’t see any merit 

Mr. Lund: Have you read the provisions of the 
Regulations? It plainly means to me that the Re- 
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gional Director has no power to act on consolida- 
tions. 

Trial Examiner Greenberg: So I have no hesi- 
tation, therefore, in denying that part of your 
motion to sever, which is based on the technical 
ground that the order of consolidation heretofore 
isued is invalid. 

Now, as to the question of that part of your mo- 
tion which is predicated on the argument of in- 
justice to your client in proceeding, I gather from 
the pleadings that one of the important issues in 
this case is the issue of jurisdiction based on dis- 
puted matters with regard to commerce. I would 
gather further from the pleadings and from re- 
marks made by counsel so far in this hearing, that 
it is going to be the position of the General Counsel, 
at least, that in order to decide this question of jur- 
isdiction both respondents have to be looked upon 
as having been associated together in an [20] asso- 
ciation of employers in their collective bargaining, 
and having entered into a common contract through 
their joint bargaining representative; and that the 
matter of commerce has to be determined by Jook- 
ing at it from the point of view. 

Without of course hinting at any position as to 
the merits of General Counsel’s position, I think 
that if that is going to be the position of one of the 
parties here, it will be necessary, at least for part 
of this case, to have both parties here in one pro- 
ceeding to determine that aspect of the matter. 

J will, therefore, at this time, for the time being 
at least, deny the motion to sever in its entirety. 
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Mr. Lund: I would like now to make the addi- 
tional motion, pursuant to Section 102.24 of the 
Rules and Regulations, Respondent Lee’s Depart- 
ment Store hereby moves the Board, acting through 
its duly resignated Trial Examiner, to dismiss the 
complaint herein in its entirety on the ground that 
the General Counsel has failed to join an indis- 
pensable party as a party respondent, to wit, the 
Amalgamated Clothing Workers of America, Local 
Union No. 81, CIO. 

By way of argument I want to point out that the 
complaint merely names that union as a party to the 
contract and does not make it a party respondent. 
No order is sought against the CLO. The gist of the 
whole complaint and proceedings is that my client 
and the CIO entered into and enforced a contract 
containing illegal union shop provisions. [21] If 
that is true and it is illegal, then on that ground 
the Board has jurisdiction and we are jointly liable. 
We submit that if there are any financial penalties 
or remedies involved it would be improper and 
illegal and unwarranted to require this respondent 
to bear the entire cost and not the union to bear its 
share. These provisions of the contract are for the 
union’s benefit. As the complaint alleges domination 
of the union under 8 (a) (2), it is, therefore, for the 
existence and benefit of the union. To require this 
respondent to bear the full responsibility we feel 
is unauthorized, and until and unless the party 
jointly responsible with this party is made a party 
respondent the matter should be dismissed for fail- 
ure to join an indispensable party. 
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Trial Examiner Greenberg: Now, as to that, I 
don’t think I care to hear any argument. The mo- 
tion is denied. I might state that I have no discre- 
tion as to the issuance of complaints. That is a 
matter which is by the statute given entirely into 
the hands of the General Counsel, and I could not 
presume, of course, to do anything which would 
invade that realm which was given to his discretion. 

Mr. Lund: No, you couldn’t. 

Trial Examiner Greenberg: Furthermore, even 
for the General Counsel to move to issue a com- 
plaint—charges have to be filed. The motion is 
denied. 

Mr. O’Brien: In that connection I refer Mr. 
Lund to [22] Section 10 (b) of the National Labor 
Relations Act. 

Mr. Lund: I have read it. I know it by heart. 

IT now make the following motion, pursuant to 
Section 102.24 of the Rules and Regulations of the 
Board, Series 5: Respondent Lee’s Department 
Store hereby moves the Board, acting through its 
duly designated Trial Examiner, to order Para- 
graph 9 of the Consolidated Complaint herein 
stricken upon the ground that the allegations of 
said paragraph are redundant and immaterial. 

After you have had an opportunity to briefly 
examine that I would like to argue. 

Mr. Rissman: What paragraph is that? 

Trial Examiner Greenberg: That is the para- 
graph that relates to the deduction of union dues. 

Mr. Lund: We believe that that entire para- 
eraph is immaterial. It states by its actions that 
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respondent coerced and deprived the respective em- 
ployees of their rights. It doesn’t say what rights, 
whether it has deprived them of their rights under 
the Fair Labor Standards Act or Anti-Trust laws 
or National Labor Relations Act, or what. 

Now, we do know that if this respondent is en- 
gaged in commerce, subject to the Taft-Hartley Act, 
it would be a violation of Section 302 of that Act 
for us to check off dues without written authority. 
But under subdivision (d) of Section 302 of the 
Act such conduct is made a misdemeanor and is 
not [22-A] anywhere made an unfair labor practice. 
On the contrary, Section 302 (e) specifically grants 
to the District Courts of the United States jurisdic- 
tion to enjoin violations of Section 302. Therefore, 
the National Labor Relations Board has no juris- 
diction over any violations of Section 302. 

Now, further, I think it is obvious that if our con- 
tract with the union shop provision is illegal, that 
aside from this requirement of 3802 of the written 
authorization, there can be no violation of the Na- 
tional Labor Relations Act because we compulsorily 
check off the dues of the employees under a union 
shop clause. I need cite no authority for that. 

So that if there is any illegality of the check-off 
here, aside from 302, it is only because our union 
shop clause is illegal, and we come right back to the 
point of Paragraph 8, the legalitv or illegality of 
that clause of the contract, if that clause of the con- 
tract is illegal. 

J assume there are maiy ramifications as a result 
of illegality of that provision, not any one of which 


154 Leo Katz, et al., vs. 


results in an unfair labor practice. It is the union 
shop provision that is legal or illegal, and nothing 
else. 

Therefore, we think that this whole Paragraph 9 
is completely superfiuous and immaterial to the pro- 
ceeding. I think it is clear you can’t come in here 
before this Tria] Examiner and charge violations of 
Section 302 of the Taft-Hartley Act; that is a mis- 
demeanor. [23] 

Mr. O’Brien: This is the first time I have ever 
had respondents come in here and object to particu- 
larity in the complaint, Mr. Trial Examiner. The 
matters set forth in the paragraph to which Mr. 
Lund objects are the same matters which were con- 
sidered by the—I don’t know whether the case got 
to the Supreme Court or not, it was the Baltimore 
Transit—I feel reasonably certain it did—but the 
acts alleged in there were acts of assistance and 
domination in violation of Section 8 (a) (2) of the 
Act. 

Mr. Gilbert: M1. Trial Examiner, I should just 
like to call your attention to Paragraph 14 of the 
Consolidated Complaint, which points out, for the 
benefit of the respondent, the particular statutory 
provisions invoked with regard to Paragraph 9, 
reading as follows: 

“he acts and conduct set forth in Para- 
graphs 8 and 9 hereof, Respondent Federal and 
Respondent Lee’s have engaged in and are en- 
gaging in unfair labor practices within the 
meaning of Section 8 (a), subsections (1), (2) 
and (3) of the Act.”’ 
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I think it is periodically clear that the General 
Counsel was not invoking the Fair Labor Standards 
Act or the Motor Vehicle Code of California or any- 
thing else. 

Myr. Lund: I[ think you missed the point of my 
argument, Bob. My point is if the union shop pro- 
visions of this agreement are valid, then compulsory 
check-off is also valid. [24] 

Trial Examiner Greenberg: Does that neces- 
sarily follow? 

Mr. Lund: Yes. I haven’t bothered bringing you 
eases. There are 75 per cent of the CIO unions 
eould have compulsory cheek-off. I think the Board’s 
eases are legion under the union shop provisions so 
far as the Wagner Act is concerned. It is true that 
it may be illegal under 302 of the Taft-Hartley Act 
if vou don’t require authority. That is not the con- 
cern of the National Labor Relations Board, that is 
a matter of concern of the U. 8. attorneys. 

So Section 9 boils down to: Is the union shop 
illegal? If it is egal then 9 adds nothing. 

Trial Examiner Greenberg: Without directing 
the discussion to an issue which may prove to be 
academic, let’s confine ourselves, then, to the fact 
that the complaint does allege the invalidity of the 
contract which is here in question. J would take it 
that Paragraph 9, then, assuming for the sake of 
argument the imvalidity of the contract, simply 
alleges a further act of assistance to the Amalga- 
mated on the part of the respondents by the deduc- 
tions which are mentioned in Paragraph 9. 

Mr. Lund: By its only illegal act of assistance, 
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because the union shop may be invalid. You can’t 
make two crimes out of one fact which makes an 
illegality. 

Trial Examiner Greenberg: Its further detailed 
allegations of the further acts on the part of the 
respondent, which are alleged to be illegal. I think 
the statements of the [25] General Counsel further 
amplifies that, so I will deny the motion to strike 
Paragraph 9 of the complaint. 

Mr. Lund: I have another motion. This one I 
think the Examiner will grant. 

Pursuant to Section 102.24 of the Rules and Regu- 
lations, Series 5, Respondent Lee’s Department 
store hereby moves the Board, acting through its 
duly designated Trial Examiner, to strike from the 
complaint herein the allegations in the following 
paragraphs, on the ground that a complaint based 
on such allegations is barred by the six months 
limitation period prescribed in the proviso in Sec- 
tion 10 (b) of the Act: All of Baragraphs 7 e5 2 
12 and 14 and each of them and the reference in 
Paragraph 19 to subsection (2) of Section 8 (a) 
(2) of the Act. Upon the same grounds and with 
reference to the same allegations and charges, this 
respondent moves in the alternative, that the com- 
plaint be dismissed. 

The complaint by way of argument 

Trial Examiner Greenberg: Excuse me just a 
moment before we get lost. In Paragraph 14— 
Paragraph 19, pardon me—is the reference to sub- 
section (2), 8 (a) (2)? 

Mr. Lund: That is right. 
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Trial Examiner Greenberg: All right, sir. 

Mr. Lund: The complaint alleges in Paragraph 
8 that invalidity of the contract on June 17th— 
pardon me, December 17, 1948. The charge herein 
was filed on June 17, 1949 [26] and was served on 
this respondent on June 21st—June 23, 1950. Gen- 
eral Counsel’s Exhibit 1-H, an affidavit of service 
of a copy of the charge on Lee’s, shows that it was 
mailed on June 20th, return receipt showing de- 
livery on June 28rd, and the 23 is crossed off and 
there is a 21 written in. Let’s take the date 21st or 
June 20th for that matter. The contract having been 
executed December 17th, the charge having been 
filed June 20 of the following year is three days in 
excess of the six months period provided by the 
Statute of Limitations. 

Now, it is clear that if this union shop provision 
is illegal, that we violated the Act when the con- 
tract was signed on December 17, 1948, as alleged in 
this complaint—that is in Julius Resnick, the Great 
Atlantic Tea. Company case out of this region, and 
a number of other cases by the Board—and at that 
time the question of the illegality of the union shop 
provisions of this contract became actionable and 
the six months period began to run, after June 17, 
1949, we submit that that contract could not be 
attacked. 

So for that reason, as the first one, we think it is 
not within the statutory period and, secondly, the 
eharge that was filed and that was served on us on 
or about June 23, 1949, makes no reference to any 
illegal union shop provision or contract, that is, 
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challenge or attack. Therefore, there isn’t any 
charge forming the basis of that whole paragraph 
or complaint. [27] 

Trial Examiner Greenberg: Which Exhibit here 
is the charge? There was only one charge in that 
case? 

Mr. O’Brien: No amended in the Lee’s case. 

Mr. Lund: The Exhibit 1s G, is the original 
charge. 

Trial Examiner Greenberg: Now, did you mis- 
speak inadvertently when you referred to the date 
of the execution of that contract as 

Mr. Lund: December 17th. 

Trial Examiner Greenberg: I see it in the com- 
plaint as December 17th. 

Mr. Lund: That’s right. 

Trial Examiner Greenberg: And the charge is 
dated June 17, 1949. Now, you are referring to the 
time of service upon 

Mr. Lund: It was filed June 17th and the aff- 
davit was mailed on June 20th. According to the 
return receipt it was received June 23rd or June 
21st, the return receipt is marked. That affidavit 
is General Counsel’s Exhibit 1-H. 

Trial Examiner Greenberg: All right. Now, Mz. 
O’Brien, did vou wish to be heard ? 

My. O’Brien: This seems very simple to me, sir. 
On December 17, 1948, Lee’s Department Store 
signed a closed shop contract with the union, kept 
it in effect for two days and then dropped it after 
the two days, and then six months later the charge 
had been filed and the statute of limitations would 


OOOO 


National Labor Relations Board 159 


run. But [28] this is a continuing violation. This 
contract once it was signed became binding upon the 
parties, and it is still binding upon the parties. The 
statute of limitations wouldn’t start to run on that 
contract until such time as the parties disavowed it. 

Mr. Lund: In other words, it never runs, accord- 
ing to that argument. 

In that connection | want to call the Examiner’s 
attention to the Goddal case, which involved some- 
what the same problem, Case No. 20-CA-597, de- 
cided by the Board in October, 1949. There a 10- 
cent wage increase was challenged as having been 
given in violation of 8 (a) (1) to discourage mem- 
bership in the union. The charge relative to it was 
filed some seven months after the wage increase was 
put into effect, and it was there alleged the wage in- 
crease was continuing with every week the employee 
gets that pay check. Recognizing that fact, they are 
discouraged from joining the union or continuing 
their membership in it. And the Board says, ‘‘Oh, 
no, six months from the time the wage increase was 
put into effect is the limitation period.”’ 

The fact that the effect of the illegality may con- 
tinue to run after the six months doesn’t change 
the appheation of the statute. After all, there is no 
point in the statute if it doesn’t cut off the effect of 
ilegality at some point. 

Trial Examiner Greenberg: Does anyone else 
wish to be heard? [29] 

This is the fourth of a series of motions addressed 
to me by the attorney for Respondent Lee’s Depart- 
ment Store, the last of which one now under con- 
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sideration was prefaced with a fervent hope or ex- 
pression of hope that he would have better luck with 
the fourth than he had with the first three. I there- 
fore find it rather embarrassing to announce that I 
have decided to deny this motion as well. I do so 
with real regret, sir. 

Mr. Lund: Well, there I will not bother taking 
exception, since exceptions are reserved. I am satis- 
fied the Trial Examiner is inherent. 

The next one I am willing to wager the Trial 
Examiner will grant. 

Pursuant to Sections 102.23 and 102.24 of the 
Rules and Regulations of the Board, Respondent 
Lee’s Department Store hereby moves the Board, 
acting through its duly designated Trial Examiner, 
to grant it permission to file an amended answer 
herein to the complaint as amended. We have not 
vet filed any answer to the complaint as amended. 

Mar. O’Brien: No objection. 

Trial Examiner Greenberg: The motion is of 
course granted. 

Mr. Lund: May we go off the record for just one 
moment ? 

Trial Examiner Greenberg: 


. 
Cs 


Yes, sir. Off the 
record. 
(Discussion off the record.) 


Trial Examiner Greenberg: On the record. [30] 
The attorney for the Respondent Lee’s Depart- 
ment Store has indicated to me he has already pre- 
paved the amended answer which he was just given 
leave to file, and has asked opposing counsel whether 
they will waive verification of the answer by his 
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client since it is now inconvenient to find a notary 
public. 

What is the position with respect to that of Mr. 
O’Brien ? 

Mr. O’Brien: Of course I am willing to either 
waive or acknowledge it as a Board agent. 

Trial Examiner Greenberg: Then you will waive 
the requirement for verification. 

And you, sir? 

Mr. Gilbert: JI understand that it has been read 
by one of Mr. Lund’s clients and signed by him as 
true and correct, and upon that representation I 
also walve verification. 

Trial Examiner Greenberg: As far as M1. Riss- 
man is concerned, I don’t know whether vou would 
be considered a party adverse. 

Mr. Rissman: I would be willing to waive as 
necessary, but I don’t know any rules and require- 
ments to have it verified in the first place. 

Trial Examiner Greenberg: Oh, yes; there are. 

Myr. Lund: Not verified, but sworn. 

Trial Examiner Greenberg: Then I will, in view 
of the waiving of that requirement bv counsel, re- 
ceive the amended [31] answer. 

l ask the reporter to mark it as General Coun- 
sel’s Exhibit 1-U, which would be the exhibit next 
in order, I beheve, so that it can be made a part of 
the formal papers in this case. 


(Thereupon the document above referred to 
was marked General Counsel’s Iixhibit 1-U for 
identification. ) 
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Mr. Lund: TI wonder if respective counsel would 
not stipulate on the record that they have been 
served copies of this answer. 

Mr. Rissman: I will acknowledge service. 

Trial Examiner Greenberg: Let the record show 
that the Trial Examiner has just seen copies of the 
answer being given to all counsel in the case. 

Tf there are no objections, I will receive in evi- 
dence as General Counsel’s Exhibit 1-U, the 
amended answer just filed by the Respondent Lee’s 
Department Store. 


(The document heretofore marked General 
Counsel’s Exhibit 1-U for identification was re- 
ceived in evidence. ) 


Mr. Lund: I say now, Mr. Examiner, I was 
hoping my motion to sever might take care of this 
problem, but I have a commitment this afternoon 
for a hearing that was scheduled long before this 
matter came to my attention. And while it may not 
be necessary to refer to it again, I also have a coin- 
mitment this coming Friday afternoon. So at the 
proper time I will move either to postpone the hear- 
ing this afternoon [32] or for a partial granting of 
my motion to sever. That if the Trial Examiner 
wants to go on this afternoon, I be directed that 
that is some part of the case not involving my client. 
T have no objection for the next two weeks on that 
basis. 

Trial Examiner Greenberg: As to the latter part 
of your request, I suggest that at the first recess 
you take that wp with counsel and find out whether 
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it is feasible to procced this afternoon in your 
absence on matters in which your client would have 
no interest. If such arrangement could be made you 
would be willing to waive the requirement of your 
presence. 

Mr. O’Brien: For the convenience of other 
parties here, and as I have indicated to everyone 
here, I intended to call Mr. Guyon as my first wit- 
ness. 

Do you want to go off the record? 

Trial Examiner Greenberg: Yes. Off the rec- 
ord. 

(Discussion off the record.) 


Trial Examiner Greenberg: On the record. 

Mr. Ladar: It is not too impotant, but I want to 
be sure that you have in mind the point that I have 
in mind, and that is that the amended complaint 
was served on me after | had filed my answer. I 
haven’t filed any answer to the amended complaint, 
and I would hke to reserve the right to do it, or con- 
sider now that I deny generally and _ specifically 
each and all of the allegations on the amended com- 
plaint. If you want to do that to save some 
time [33] 

Mr. O’Brien: That is as to General Counsel’s 

Trial HKxaminer Greenberg: Then you would 
simply like to make as your amended answer your 
statement that you have just finished making orally 
on the record and rest upon that as your amended 


answer ? 
That certainly is acceptable to the Trial Examiner 
in the absence of any objection. 
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Mr. Ladar: And then I would also like to join 
in the motion that Mr. Lund made which was his 
fourth motion, except insofar as it relates to the 
date of filing of the charge. The charge in this case 
was filed on Federal Stores at an earher date than 
it was upon Lee’s. But there are other phases of his 
motion in which I would like the record to show that 
I join on behalf of Federal. I don’t want to repeat 
any arguments. 

T think also that I would like to join in the sec- 
ond portion of Mr. Lund’s motion in which he asks 
that the complaint be dismissed because of the ab- 
sence of an indispenable party. I would like to say 
also that I would like to add to his motion a request 
that the Board, through the Trial Examiner, order 
the CIO to be brought in on the ground that as an 
indispensable party justice cannot be done in this 
case without their presence. I will not argue; I will 
submit it to you. 

Trial Examiner Greenberg: I would like to 
sunply ask you this—and I will give you time to 
give your answer to it if [84] you would like—to 
have you point out to me what authority I would 
have to make such an order. As I say, we can wait 
until after the recess. 

Mr. Ladar: JI would like to delay you on that. 
As long as the record shows the motion. 

Mr. Rissman: ‘To the extent of those two mo- 
tions, the one made by Mr, Lund and the one made 
by Mr. Ladar requiring any reply, I say we don’t 
object to that portion of the motion which asks for 
the dismissal of the complaint. In fact, we join with 
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it. With respect to that portion where it says the 
Amalgamated is an indispensably party, I do not 
agree, first, as the Trial Examiner has indicated, the 
General Counsel would have no authority to issue a 
complaint without a charge having been filed. Sec- 
ondly, the Amalgamated is not an indispensable 
party, because if the allegations of the complaint 
are sound and are sustained with respect to the con- 
tract, the Board would order the two respondents to 
cease giving effect to the contract. It wouldn’t be 
necessary to have any order running against the 
Amalgamated as far as the invalidity of the contract 
is concerned. 
Trial Examiner Greenberg: Off the record. 


(Discussion off the record.) 


Trial Examiner Greenberg: On the record. 

With reference to Mr. Ladar’s request that the 
record show that he joined in the motions made by 
Myr. Lund, if there [35] is no objection, the record 
may show, then, that Mr. Ladar did join in those 
motions or the portions of them as defined by coun- 
sel on the record. The Trial Examiner will, of 
course, allow the same automatic exceptions to stand 
to his adverse rulings to those motions on behalf of 
Mr. Ladar and his client as automatically accrue to 
the maker of the motions. 

Is that satisfactory ? 

Mr. O’Brien: Yes, sir. 

Trial Examiner Greenberg: We will now take a 
five-minute recess. 


(Short recess taken.) 
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Trial Examiner Greenberg: The hearing will re- 
sume. 

Mr. O’Brien: Mr. Guyon, would you take the 
stand, please. 

PRANK KG Us.OnN 

a witness called by and on behalf of the General 
Counsel, being first duly sworn, was examined and 
testified as follows: 


Trial Examiner Greenberg: Would vou please 
give us your full name and address. 
The Witness: Frank R. Guyon, G-u-y-o-n, 2322 
Observatory Avenue, Los Angeles. 
Direct Examination 
By Mr. O’Brien: 


Q. You are a member of the California Bar, are 


vou not, sir? A. Yes. 
Q. And are vou an officer of Credit Stores Asso- 
ciation? [36] A. JI don’t 


Mr. Lund: I object to the question on the 
grounds it assumes a fact not in evidence, that there 
was such a thing as credit stores association. 

Tria] Examiner Greenberg: Sustained. 

Mia. O’Brien: Thank you, Mr. Lund. 

Q. (By Mr. O’Brien): Over what period of 
time have you represented Respondent Lee’s? 

A. Well, about 13 years, possibly. 

Q. Thank vou, sir. And over what period of time 
have vou represented Respondent Federal ? 

A. About the same time. 

Mr. O’Brien: Thank you, sir. 
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With that introduction [ would lke to invoke 
Paragraph 43 B of the Federal Rules of Civil Pro- 
cedure and call Mr. Guyon for cross-examination. 

Trial Examiner Greenberg: Very well. 

Mr. Lund: If want to observe I don’t think we 
are going to quibble as to what is cross-examination 
and what isn’t of this witness. As I read 43 B in the 
Federal Rules of Civil Procedure this fellow doesn’t 
come under it. He is not an officer, director, man- 
aver or agent. That is what it applies to. 

Mr. O’Brien: It will develop if you wish me to 
qualify him. I have thorough confidence in this wit- 
ness, and I think we all [37] do. 

Trial Examiner Greenberg: Let’s not quibble on 
the record. J have already ruled. Let’s proceed. 

Q. (By Mr. O’Brien): Now, Mr. Guyon, what 
is the Credit Stores Association ? 

Mr. Lund: I object to the question on the ground 
it assumes a fact not in evidence, that there is such 
a. thing as the Credit Stores Association. 

Trial Examiner Greenberg: Will you please ask 
that question first aud satisfy Myr. Lund, Mr. 
O’Brien? 

Mr. Lund: I am not trying to quibble or be 
technical. It is a vital point. 

Q. (By Mr. O’Brien): Is there such a thing as 
a Credit Stores Association ? 

A. I don’t believe there is. 

Q. All right. Now, then, will you explain your 
answer, sir? A. What do you mean? 
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Trial Examiner Greenberg: Was there ever such 
ai organization ? 

The Witness: An organization by that name was 
formed. 

Trial Examiner Greenberg: When? 

The Witness: 1937. 

Trial Examiner Greenberg: Were you connected 
with it at any time? 

The Witness: Yes. [88] 

Trial Examiner Greenberg: In what capacity? 

The Witness: I was named in the early vears, 
about the time it was formed, as a secretary. Not 
elected, named as a secretary by the first board 
of directors. 

Trial Examiner Greenberg: Was that a paid 
office ? 

The Witness: No, not ai thestime: 

Trial Examiner Greenberg: What was the pur- 
pose of that organization ? 

The Witness: ‘ihe purpose was to—I’ll have 
toy eo Wael wv ditile on that, 

A certain number of member firms of the Cali- 
forma Merchants Association decided—made agree- 
ments with some American Federation of Labor 
Unions. After those agveements were made, the 
Association, the forming of the Association, was 
a suggestion of mine because of the fact that other 
members of the Southern California Merchants 
Association wanted it to be very clear to everyone 
that this wasn’t the Southern California Merchants 
Association that was involved in the union. 
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Now, also, in drawing up the purposes of the 
organization it was decided that as long as we 
had an organization—I say ‘‘we’’ referring to 
those stores that signed contracts with the Amevr- 
ican Federation of Labor unions—it would be a 
mice idea if those particular firms had an associa- 
tion which would give some power to their board 
of directors to arbitrate any [39] differences be- 
tween the unions and the firms who had contracts 
with those unions. 

The purpose of the Association, therefore, was 
to attempt to keep peaceful relations between the 
firms involved in that so-called Association and 
those unions. 

Trial Hxamimer Greenberg: Was part of that 
purpose that the Association negotiate contracts 
with unions on behalf of its members ? 

The Witness: None whatsoever. 

Trial Examiner Greenberg: Now, I was just at 
that point thoroughly confused about the existent 
or nonexistent organization. f wanted to get the 
thing clear in my mind. That’s why T asked these 
Yew preliminary questions. 

Now, it seems to me that whether or not that 
organization still exists, or existed at the time ma- 
terial named in the complaint, are facts which are 
susceptible to ascertainment. Somebody around 
here must know whether or not it exists, and JT 
would suggest that the parties try to reach a stip- 
ulation of fact up to the point, at least, where the 
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contested issues begin so we can save some time. 
Now, does that suggestion sound fruitful? 

My. Lund: T think it is a vital issue in the Gen- 
eral Counsel’s thinking. I see no possibility about 
stipulating. 

Trial Examiner Greenberg: Anything 

Mr. Lund: If wouldn’t say anything about the 
existence. [40] This witness says it doesn’t exist. 

‘rial Examiner Greenberg: I gness you will 
have to go ahead and litigate the matter out. 

I feel ike you, Mx. Lund, I never cease trying. 

Q. (By Mr. O’Brien): Mr. Guyon, did you 
have anything to do with the formation of Credit 
Stores Association ? A. JI entered into it. 

@. “And that was inal937, sina 

A. I believe it was in the latter part of Tae 

Q. And was that a corporation not for profit? 

A. No corporation. 

Q. Was there any formal document which 


members were required to sign? 

A. They weren’t required to sign anything. 
Some of them did sign a set of by-laws; others did 
not. 

Q. And those by-laws were written when? 

A. At the time the organization was formed. 

Q. Were they written by you? A. Yes. 

Q. And have vou operated under those by-laws 
from the time of formation until the present time? 

A. The question of definition of operation, I 
don’t think we ever operated under them. 

Q. Have you ever invoked those by-laws in any 
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proceeding before the Board? [41] A. Never. 

Q. Never? A. Never. 

Q. I may have to refresh your recollection, sir. 
Do you reeall writing to Mr. Alden R. Taylor, 
Field Examiner for the Board? 

A. At least onee. 

Q. On November 29, 1948, and enclosing there- 
with a copy of the by-laws of the Credit Stores 
Association, do you? A. Yes. 

Q. And of that date did you consider those by- 
laws to be in effect? 

A. No. JI have come to the conclusion lately 
that they weren't in effect at all, and that the asso- 
ciation hasn’t been in existence for seven or eight 
years. 

Q. And when did you come to that conclusion ? 

A. Just recently m reviewing in my mind the 
civcumstances back in the history of these con- 
tracis, and so forth. 

@. In consultation with Mr. Lund, sir? 

Peeeoyniot at all. 

Q. In consultation with me? 

A. In consultation with nobody. Lying in bed 
and thinking back of things that have happened, 
trying to get a sequence of events. 

Mr. O’Brien: Mr. Reporter, would you mark 
this document [42] for identification as General 
Counsel’s Exhibit No. 2. 


(Thereupon the document above referred to 
was marked General Counsel’s Exhibit No. 2 
for identification. ) 
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Q. (By Mr. O’Brien): Mr. Guyon, I show you 
a document marked for identification as General 
Counsel’s Exhibit No. 2 and ask you if you recog- 
nize it. A. J think I do. 

Q. Was that typed in your office, sir? 

A. I can’t tell whether it was or not. 

Q. You can’t tell by looking at it, but it might 
help you if you saw the remainder of the communi- 
eation which accompanied it. Would that help, 
sir? 

A. No. I can't definitely identify this particu- 
lar piece of paper. It might he copied several 
times. 

Oro lt sear sit: 

A. It appears to be. If you want me to answer 
the question of what it appears to be to me, I 
would be glad to answer it. 

Q. As of November 30, 1948, which is the date 
stamped on that document, you believe the organ- 
ization was still in existence? 

A. I don’t believe [T even gave it a thought one 
way or the other, because it had been going along 
for some years, drifting along making use of the 
name, and so forth, that I never gave it a thought 
until these matters began to come to the fore. I 
commenced to examine back and I[ ran into a cer- 
tain set of circumstances that I vaguely thought 
of many times, and it became [43] a question in my 
mind then of trying to decide for myself whether 
it was still in existence. I came to the conclusion 
—I may be wrong—I came to the conclusion that 
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it hasn’t been in existence since a certain set of 
facts occurred in 1941. 

Q. 1941. What were those facts, sir? 

A. May I refer to this? 

@. @ertainly, sir. 

A. In this document here—do you wish to name 


Q. It is General Counsel’s Exhibit No. 2 for 
identification, sir. 

A. I said i answered your question before, 
stated I thought I could identify it, but you didn’t 
say as what. 

There was a provision in the by-laws of that 
Association which ran something like this: 

“Membership in this Association shall be 
limited to firms doing a retail credit business 
in Los Angeles County and any such firm, as 
a condition to becoming a member of the Asso- 
ciation, shall be required to sign, and thereby 
become a party to, the agreement of August 
27, 1937, and any subsequent agreements made 
between the Credit Stores Association and/or 
its members on the one hand, and labor unions 
on the other hand.’’ 


Now, in 1941, contracts with the A. F. of L. 
unions were up for renewal. I can’t recall clearly 
one point of how many, but at least the majority 
of the members decided that they [44] could not 
come to agreement again with that union. They at 
that point—there was a difference of opinion and a 
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eertain number of them signed contracts with the 
Amalgamated Clothing Workers; others did not. 

Then some of those who had, shortly after—I 
have forgotten how long—some of those who had 
signed contracts with the Amalgamated, later 
dropped the contracts and signed with the A. F. 
of L. again. 

Those happenings at the time caused a little 
commotion, differences of opinion, and so from 
that time on the by-laws were never invoked. 

The other provision in the by-laws ran some- 
thing like this: 

“Duties of Directors: To decide all ques- 
tions arising as to interpretation of any agree- 
ment made with the labor unions, to which 
the Association and its members are parties, 
and to enforce the performance by members 
of their obhgations under such agreements, 
when such enforcement does not conflict with 
a decision by a jomt committee of representa- 
tives of the Association and the union.” 


That all seemed to end right there when certain 
numbers went over to the Amalgamated. There 
never after that was anv attempt to even arbitrate 
on the part of the Association, nor its directors, 
nor did they undertake anv other function in con- 
nection with those by-laws. There was never an- 
other [45] election of officers and directors after 
that so, therefore, there never was a formal meet- 
ing held after that of anv kind. 
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I have been pondering over that, and in my 
honest opinion the Association actually became non- 
existent at that time. 

Q. And prior to 1941 weren’t you the only act- 
ing officer in the Association? 

A. I don’t know what you mean by acting offi- 
cer. I have other employment; I wasn’t theix 
employee at the time. I think I was more acting 
officer than any other officer. 

@. You were secretary, were you not, sir? 

iN des: 

Q@. And in 1941 who were the members of the 
Association ? 

A. Well, I don’t know that I can recount them 
all, because several of them dropped out. 

Q. I might be able to suggest something to you. 


Was Browns a member? Ewe Vicor 

Q. Was Federal a member? A. Yes. 

@. And Federal then had three stores, or do 
you know? A. I ean’t be sure. 


@. You can’t be sure? 

A. The number of stores they have had has 
varied in the 22 years that I have been with the 
Southern Calfornia Merchants Association, so I 
couldn’t be sure at that time. [46] 


Q. And was Golden State a member? 

A. Yes. 

Q. Kay’s a member? ee mes: 

Q. Lee’s a member? A. Yes. 

Q. And Star was a member? A. Yes. 
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Q@. And you say the number of stores has 
varied? A. Are you speaking of 

Q. You don’t know about these others? 

A. Well, I think that at that time Federal was 
the onlv one that had more than one store in that 
eroup. 

Q. You belong to the Southern California Mer- 
chants Association? 

A. Manager of the association. 

Q. Manager of the association for about 20 
years. And what is the business of that, sir? 

Mr. Lund: I object to the question on the 
grounds of incompetence, irrelevance and immate- 
riality. 

Mr. O’Brien: It’s going to be very important, 
and I mav as well lay the foundation now if that 
is the way. 

Trial Examiner Greenberg: You say that the 


materiality of that line of questioning will appear 
shortly ? 

Mr. O’Brien: Well, if Mi. Lund has anv ques- 
tions I can [47] lay a foundation for that. 

My. Lund: I can’t possibly see the materiality. 
It might he. 

Trial Examiner Greenberg: I have no wavy of 
knowing whether it is material or not, and I am 
going to rely on you, Mr. O’Brien, not to pursue 
a line of questioning which isn’t relevant to the 
issues here. 

T am going to overrule the objection for the time 
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being. JI will be receptive to a motion to strike if 
the materiality doesn’t soon appear. 

Mr. O’Brien: Thank you, sir. 

Q. (By Mr. O’Brien): Now, I have named 
Browns, Federal, Golden State, Kay’s, Lee’s, 
Star 

Trial Examiner Greenberg: There is a pending 
question which hasn’t been answered. 


Mr. O’Brien: I will withdraw the question with 
the Examiner’s permission. 

Trial Examiner Greenberg: Yes. 

Q. (By Mr. O’Brien): Were there any other 
stores that you ever considered members of the 
Association ? A Yes. 

@. And who were they, sir? 

A. Well, one of them was Victor Clothing Com- 
pany, and one was Franklin Outfitting Company. 

Q. Franklhn? 

A. Franklin. And Farley’s—— [48] 

Q. F-a-r-l-e-y-s? 

A. Yes. I am quite sure there was another, at 
least one of them I am positive of—King Outfitting 
Company. 

Q. And King Outfitting Company. 

Now, what was it that all these people had in 
common ? 

A. Well, in relation to what, before or after? 

Q. To their credit business, sir. 

A. The Southern California Merchants Associa- 
tion was an association that they belonged to. 

G Zend that was what, sir? 
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A. Primarily a credit bureau with some trade 
association functions with respect to effecting re- 
tail credit business. 

Q. And what was the value to them of mem- 
bership in the Southern California Merchants As- 
sociation ? 

A. Interchange of credit information really. 
The interchanging point had the files, the credit 
files. 

Q. If I may iead you a little bit, sir. All of 
these stores operate on the principle of either noth- 
ing down or a dollar down? 

A. No, I wouldn’t say that at all. 

Q. What is it, sir? 

A. I think I ean say this, that the by-laws of 
the Southern California Merchants Association re- 
quires, as a condition of membership, that a retail 
firm do a portion, at least, of their business under 
an installment payment plan. But the [49] types 
of installment payment, of course, vary widely and 
some of the members of our Association at present 
would feel very much offended if we even called 
them an installment store, to say nothing of a no 
down payment and so forth. 

It comprised, and still does comprise, perhaps, 
a vast majority of all firms in the city of Los An- 
geles and vicinity that do a substantial portion of 
their business on the installment credit plan. 

Q. That is, this merchandise, I am referring 
now to the Southern California Merchants Asso- 
ciation, that is a service granted to merchants who 
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sell a substantial portion of, shall we say, nondur- 
able and nonreclaimable merchandise? 

A. Well, part of that is correct, a service ren- 
dered. The Association is owned by the members. 

Trial Examiner Greenberg: Just a moment. 
Isn’t there enough—excuse me, siY. 

Mr. O’Brien, isn’t it enough for the purpose of 
this proceeding that the description already in the 
record stand, that this Association is made up of 
members who do have merchants who do a credit 
business; that the Association renders a_ service 
to them of acting as an exchange bureau for credit 
information? Do we have to go into details about 
it any further? I don’t know what you have in 
mind. J am trying to save time here. 

The Witness: J want to make it clear. [50] 

Mr. O’Brien: No, this witness in his own words 
can describe perfectly the business of these clients. 

Trial Examiner Greenberg: Hasn’t it been suf- 
ficiently described so far for the purpose of this 
proceeding ? 

Mr. O’Brien: J would lke to ask one or two 
move questions along the same line, Mr. Examiner. 

Q. (By Mr. O’Brien): Isn’t it a fact that none 
of the members of the Association could operate 
without a nation-wide credit hookup? 

A. Which Association are you referring to, the 
Southern California Merchants Association ? 

Q.- No, I am referring to the Credit Stores As- 
sociation. 

Mr. Lund: Just a minute. JT am going to ob- 
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ject to the question as not within the pleadings of 
this case. I assume, from the question he is ask- 
ing now, it bears on commerce, and he has got some 
commerce allegations in the complaint; nothing of 
this character whatsoever. 

My. O’Brien: This is commerce. 

Mr. Lund: You have got your commerce allega- 
tions. We are prepared to meet you. 

Trial Examiner Greenberg: Overruled. 

The Witness: I want to be sure before I answer 
the question whether he is—state that all of my 
answers prior to this one for some time have been 
assuming you were talking about Southern Califor- 
nia Merchants Association. [51] 

Q. (By Mr. O’Brien): That is right, sir. Now 
I am going to come back to Credit Stores Associa- 
tion 

A. Would you repeat the 

Q. and vour six present members. 

Mr. Lund: I object to that question on the 


evounds it assumes a fact that 
Trial Hxaminer Greenberg: When you say 
it is contrary to this witness’ 


9 


‘present members’ 
testimony. 

Mr. O’Brien: This might be a good place, Mr. 
Examiner, to identify another document. 

Mr. Rissman: Has General Counsel’s Exhibit 
2 for identification been offered? 

Mr. O’Brien: It has not been offered. 

Mr. Reporter, I ask you to mark for identifica- 
tion a mutilated document entitled ‘‘Agreement,”’ 
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entered into this 3lst day of January, 1947, to be- 
eome effective the 31st day of January, 1947, and 
continuing until the 31st day of January, 1949, as 
General Counsel’s Exhibit No. 3. The mutilation 
on General Counsel’s Exhibit No. 3 refers only to 
the elimination of the wage scale; and as General 
Counsel’s Exhibit No. 4, a copy of an agreement 
dated December 17, 1948, to be effective to January 
31, 1950, too. 


(Thereupon the documents above referred to 
were marked General Counsel’s Exhibits Nos. 
3 and 4 for identification.) 


Trial Ixaminer Greenberg: That was dated De- 
cember 17th of [52] 1948? 

Mr. O’Brien: December 17, 1948, General Coun- 
sel’s Exhibit No. 4, the document. referred to in 
the complaint. 

Q. (By Mr. O’Brien): Mr. Guyon, I show you 
General Counsel’s Exhibit No. 3 for identification, 
and do you notice that certain portions have been 
eut off from it? Was that done in your office? 

A. It appears to be. 

Q. And on the second page a little square is 
eut out. Was that done in your office? 

A. TI don’t recall that. 

Q. You don’t know? 

A. Oh, yes, probably. I’ say probably. 

Q. YT don’t know what is 

A. I know there was one copy of this that I 
clipped off in my office. 
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Trial Examiner Greenberg: When you talk 
about the part that was cut off you are referring 
to the first page? 

Mr. O’Brien: Part of the first page. Mr. Lund 
has assured me that he has a copy of the original 
document there in his file which he would like to 
submit. Js that might? 

Mr. Lund: No. J would lke to take your copy 
and conform it to the origina! by adding the names. 

Mr. O’Brien: The signatures appear on General] 
Counsel’s Exhibit No. 3. Is that right? [53] 

Mr. Lund: Yes. JT am willing to stipulate to 
the foundation. 

Mr. O’Brien: Thank you. 

Q. (By Mr. O’Brien): Was this a document 
which you submitted to the National Labor Rela- 
tions Board? A. JT think so. 

Q. Now, referring again to General Counsel’s 
No. 3, vou will note the names there of six differ- 
ent stores. Who negotiated that contract? 

mae Which contract? 

Q. General Counsel’s No. 3. 

A. Oh, I can remember about the last ones het- 
ter than this one. ‘This is 1947. However, they 
are all negotiated in recent years by more or less 
casual conversations in the beginning between rep- 
resentatives of the union and a store and another 
store, and with me and another store. You get out 
to one store and talk until it finally leads back to 
a point where the union and the stores come into 
agreement, and I would then draft the contract and 
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take it around to these members to sign it if they 
please—they didn’t have to sign it if they didn't 
please—and that was probably made in the same 
fashion. 

Q. This is General Counsel’s Exhibit No. 4 
which I am showing you now, and that is the con- 
tract of the 17th day of December, 1948. Was that 
signed in about the same way, sir? [54] 

A. Well, I can remember the circumstances 


much more clearly on that. 

Q. If you will give us the details of the signing 
of the contract of December 17th, which is General 
Counsel’s Exhibit No. 4. 

A. I would like to give a little background. 

@. If you would, sir. 

A. The representative of the Amalgamated 
union, Mr. Glasman, mentioned on several occasions 
in the latter part of 1948 that some of the members 
of their union, employees of some of these stores, 
had been urging him to obtain an increase in wages 
for them, and so forth, on the new contract. 

Trial Examiner Greenberg: You say he men- 
tioned it to whom? 

The Witness: Tro me. And he also stated to 
me that he had mentioned it at various stores where 
he was calling. It was all very casual in the he- 
ginning, and the old contract wasn’t to expire until 
January 31st of the following year. 

However, it developed that I would be obliged 
to go to a session of the State Legislature in Jan- 
uary. We had a legislative representative, but that 
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year he was in bad physical condition and it made 
it necessary for me to be there much more fre- 
quently and more steadily, perhaps, than if he 
hadn’t been in that condition. 

So Mr. Glasman and TI finally decided about the 
end of [55] November, somewhere along in there, 
that we would see if we couldn’t get an agreement 
in shape prior not only to the January session but 
prior to the Christmas rush, two weeks before 
Christmas if possible, because at that time of the 
year the Southern California Merchants Associa- 
tion, of course, is many times busier than at any 
other season of the year; we add 200 per cent to 
our foree, for example, of girls. 

So I finally got some of the representatives of 
the stores in my office and told them that Mr. Glas- 
man was in accord with me that if we could get this 
contract under way and finished before Christmas, 
it would be acceptable to him. So we had a little 
discussion there—the complaint of the members of 
the union, according to Mr. Glasman, was that the 
prevailing scales in Los Angeles which had been 
steadily rising, of course, were considerably above 
in many cases—and perhaps in most cases—than 
under the terms of the old contract. 

So that I mentioned to whatever there were of 
these members present at this little meting, and 
they asked me if I would trv to gather data on the 
prevailing scales. 

Trial Examiner Greenberg: Who asked you? 
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The Witness: Those members present at the 
meeting. 

Trial Examiner Greenberg: Members of what? 

The Witness: Well, I—everybody that 1 repre- 
sent I speak of as members because the Southem 
California Merchants Association has about 100 
stores, 90 to 100, and if there could [56] have been 
assumed an association called Credit Stores existed 
at that time then these people are also members of 
Credit Stores Association. The representative of 
the union was not present. 

50 L set about and did gather considerable data 
on the prevailing wage scales in retail stores, not 
just. credit stores, but retail stores, and got some 
of those same persons at another mecting a few 
davs later—I don’t remember how long. In the 
meantime, J had drawn up on one of these con- 
tracts a translation of these scales IT pieked up, 
some of which were by the hour and some by the 
day. The contract here was 

Myr. Lund: I wonder if I might interrupt. J 


don’t think we are interested in all the details of 
how the contract was set up so far as the figures 
and rates and so on are concerned. IJ think we are 
getting far afield. 

Trial Examiner Greenberg: Well, I will ask the 
witness to confine himself to describing the way 
this contract was negotiated and signed. 

The Witness: I have just reached that point. 
I just wanted to make the circumstances clear. 

At the seeond meeting, the scales were consid- 
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ered and tentatively approved by each of those 
present. 

Trial Examiner Greenberg: Who was present? 

The Witness: Some of these firms, these firms 
on this [57] contract, their representative or owner 
was otherwise present. 

Trial Examiner Greenberg: And who clse? 

The Witness: And me. 

Trial Examiner Greenberg: The representative 
of the union was not present at the time? 

The Witness: No, sir. 

Trial Examiner Greenberg: And what did you 
decide on at that time, what wage scale vou would 
offer to the union? 

The Witness: That’s about it. 

Trial Examiner Greenberg: All right, sir. 

The Witness: Now, that’s what was done. I 
had a conference with Mr. Glasman and we went 
over it in detail and he finally accepted the list I 
had drawn up there opposite these prevailing rate 
scales. I went over that with him, too, and he ex- 
pressed satisfaction with it and said it was O.K. 
with him. 

T dvew up a new contract and had mimeographed 
copies made of it. 

T am quite sure I phoned all or part of these 
firms concerned and told them that Mr. Glasman 
said it would be acceptable to him and that I was 
mailing them—some of them were delivered, I sup- 
pose-——-copies of the proposed contract. 

Trial Examiner Greenberg: Now, when you say 
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you had copies of the contract mimeogiaplhed—— 

The Witness: Yes, copies of the draft. [58] 

Trial Examiner Greenberg: Who actually mime- 
graphed it? 

The Witness: The stenographer of the South- 
ern California Merchants Association. 

Trial Examiner Greenberg: In the office of the 
Southern California Merchants Association ? 

The Witness: Credit Stores Association never 
had an office. 

Trial Examiner Greenberg: Was there any ar- 
rangement made—well, let me ask you this: Did 
the Credit Stores Association ever have a separate 
treasury ? 

The Witness: ‘Treasury ? 

Trial Examiner Greenberg: Yes, money. 

The Witness: Well, yes. They started out there 
—I wouldn’t call it a treasury. They started out 
in the beginning to put $5.00 a month into the 
treasury, as you call it, and it was used for some 
stamps and a few letterheads—we had 100 printed 
and envelopes, never reprinted them. 

Trial Examiner Greenberg: As I understand 
your testimony up to date now, I am trying to get 
clear just what this organization was or is. 

The Credit Stores Association—just check me 
and see if [I am correct—when it was formed con- 


sisted of a number of firms of retail credit stores 
who all belonged to the Southern California Met- 
chants Association. 

The Witness: That is right. [59] 
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Trial Examiner Greenberg: And who formed a 
separate organization because, as distinguished from 
the rest of the members of the Southern Merchants 
Association, the members who comprised the Credit 
Stores Association carried on negotiations and had 
dealings with unions. 

The Witness: The members did, yes, sir. 

Trial Examiner Greenberg: Is that correct? 

The Witness: Yes. 

‘irial Examiner Greenberg: Did you at all times 
act as the representative of the Credit Stores Associ- 
ation? 

The Witness: Well, there was no function of the 
Credit Stores Association, even in the beginning, 
that I could represent them on. The only fune- 


tion 

Trial Examiner Greenberg: You just described 
some event, I take it, that happened in December of 
1947? 

The Witness: Yes. 

Trial Examiner Greenberg: These negotiations 
with Mr. Glasman who represented the Amalga- 
mated ? 

The Witness: Yes. 

Trial Examiner Greenberg: Now, you did some 
talking to him, some negotiating with him, and you 
finally had a contract drawn up or submitted to 
him, didn’t you? 

The Witness: Iam trying to distinguish between 
Association and individual members. 

Trial Examiner Greenberg: You did that. All 
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of these negotiations and dealings with Mr. Glasman 
of the Amalgamated, [60] you didn’t do that on 
your own behalf, did you? 

The Witness: I did it on behalf of the individual 
firms who were at one time members of the Credit 
Stores Association. 

Trial Examiner Greenberg. You did it on behalf 
of the signatories of this contract? 

The Witness: That is right. 

Trial Examiner Greenberg: Now, as for the con- 
clusion that you have just stated you did it on their 
behalf as individuals rather than on their behalf as 
members of Credit Stores Association, that is merely 
your conclusion, that is the conclusion that you 
draw ? 

The Witness: So far as this contract is con- 
cerned, they 

Trial Examiner Greenberg: Well, I just wanted 
to get it for the record. 

I am noting my awareness of the fact that the 
response to my last question constitutes a conclusion 
on the witness’ part. 

The Witness: Whatever answer I made wouldn’t 
necessarily apply to both of these. 

Mr. Rissman: When the witness says ‘‘both of 
these,’’ may we have the documents identified ? 

Trial Examiner Greenberg: He pointed first to 
General Counsel’s Exhibit 4 and then to General 
Counsel’s Exhibit 3, [61] the two contracts in ques- 
tion. 
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The Witness: The circumstances are not the 
same in each one. They are quite different. 

Trial Examiner Greenberg: I don’t care to argue 
with you about them, sir. I am trying to clear up 
certain things in my mind. I want to know exactly 
what took place. 

Those are all the questions I have. I am sorry 
to interrupt. 

Q. (By Mr. O’Brien): Well now, again, this 
will start a new line of inquiry, sir, but we will put 
it in this way: Does Lee’s customarily furnish to you 
evidence of the amount of business that it does in 
its store? 


(No response. ) 


Q. (By Mr. O’Brien): It does not? 

A. No, sir. 

Q. And does Federal customarily furnish to you 
information as to the amount of business in its 
store? ANG: 

Q. And the same would be true of Brown’s, 
Golden State, Kay’s and Star? A. Yes. sir. 

Trial Examiner Greenberg: What was the re- 
sponse to the last question ? 

Mr. O’Brien: ‘‘Yes, sir.”’ 

Q. (By Mr. O’Brien): You do not customarily 
in your capacity [62] either as attorney or secretary 
negotiate, or in any capacity ordinarily get state- 
ments from your clients as to what business they 
are doing? 
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A. Not unless we request it? 

Q. But if you do request it such information is 
furnished to you upon request ? 

A. Such as I have asked for, I guess has been 
furnished to me. 

Q. And you recall, of course, making such a 
request in November of 1948? 

A. About that time. 

Q. At Mr. Taylor’s request. 

A. About that time. 

Q. Mr. Taylor being the field examiner for the 
National Labor Relations Board ? 

A. Yes, I recall. 

Q. Did Mr. Taylor tell you why he wanted that 
information ? 

A. Oh, yes, sir. He said he wanted commerce 
data. He specified what he wanted. 

Mr. O’Brien: Mr. Reporter, will you mark this 
document for identification, please ? 


(Thereupon the document above referred to 
was marked General Counsel’s Exhibit No. 5 
for identification. ) 


Mr. O’Brien: I have had marked for identifica- 
tion as General Counsel’s Exhibit No. 5, a copy of 
the petition in [63] Case No. 21-RC-56596, filed on 
October 27, 1948, naming the employer as Lee’s 
Department Store and the Petitioning Union as 
Retail Clerks International Association of the A. F. 
Br L. 

@. (By Mr. O’Brien): I show you General 
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Counsel’s Exhibit No. 5 for indentification, sir. I 
have already identified it very briefly, but was that 
the case in which you submitted this information to 
Mr. Taylor? 

Mr. Lund: I am going to object, Mr. Examiner. 
I don’t like to keep on objecting, but I can’t see the 
materiality of any of this. Apparently the witness 
furnished information to the field examiner of the 
Board; it doesn’t make any difference in what con- 
nection of the case. . 

Trial Examiner Greenberg: Overruled. 

The Witness: Well, as I recall it, there were two 
separate cases affecting Lee’s Department Store. 
T don’t know. 

Q. (By Mr. O’Brien): One was the union au- 
thorization case: this is a petition for representa- 
tion, sir. Do vou recall what disposition was made of 
that case? 

Mr. Lund: I object to that on the ground it is 
incompetent, irrelevant and immaterial. 

Trial Examiner Greenberg: Sustained. 

Mr. Gilbert: May I have the question back? 

Trial Examiner Greenberg: The question was 
‘Do vou recall what disposition was made of that 
ease.”’ [64] 

@. (By Mr. O’Brien): Did you represent Lee’s 
Department store in that proceeding, the repre- 
sentation case? 

A. That’s the first of the two cases? 

Q. That is right, sir. 
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A. Well, I will have to have you define what 
you mean by ‘‘represent.”’ 

Q. Did you appear before Mr. Taylor at a con- 
ference ? A. J appeared, yes, sir. 

Q. Did you make statements on behalf of Lee’s 
Department Store? 

A. I answered whatever questions I think that 
Mr. Taylor had, and some that M1. Gilbert asked. 

Q. And did you subsequently get a letter from 
Mr. Taylor saying that the case was dismissed ? 

Mr. Lund: Wait a minute. He is asking the 
same question the Examiner sustained my objection 
on a little earlier. 

Trial Examiner Greenberg: I will overrule that 
objection there. J will allow the answer to that. I 
think it 1s material only insofar as it goes to whether 
or not this witness received any communication in 
connection with the disposition of the case in con- 
nection with the proceedings, as a representative 
of Lee’s Department Store. 

The Witness: I probably saw a copy of that, but 
i know one never came to my office to me, nor to 
the Credit Stores Association. [65] 

@. (By Mr. O’Brien): None came to you, nor 
to your office. Is that right, sir? 

A. ‘To the best of my recollection. 

Mr. O’Brien: Then I will have to ask Mr. Lund 
to ask his chent to produce a copy of the letter of 
dismissal. 

Mr. Lund: I assume you have it in your file. 
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Mr. O’Brien: I have a copy, but I don’t have a 
good one. 

Mr. Lund: Mine doesn’t show a copy to Mr. 
Guyon. 

Mr. O’Brien: May I see it, sir? 

Maybe we can stipulate the second paragraph of 
this letter. 

Mr. Lund: No. It is immaterial in this pro- 
ceeding. 

Mr. O’Brien: You say it is immaterial. 

Mr. Examiner: [ think the remainder of our 
commerce information can be better elicited through 
Mr. Gisser who is here from San Francisco, and 
Mr. Keen whose office is, fortunately, in Los Angeles. 
I think we have fairly well exhausted this witness’ 
recollection. 

Could we go off the record here and decide what 
we can do this afternoon ? 

Trial Examiner Greenberg: Off the record. 


(Discussion off the record.) 


Trial Examiner Greenberg: On the record. 

Q. (By Mr. O’Brien): Mz. Guyon, I show you 
a letter [66] which I am having identified as 
General Counsel’s Exhibit 6, dated February 28, 
1950, showing purchases and percentages of out-of- 
state of Star Stores, Kay’s Department Store, 
Brown’s Golden State Department Store. 


(Thereupon the document above referred to 
was marked General Counsel’s Exhibit No. 6 
for identification.) 
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Q. (By Mr. O’Brien): Was that information 
furnished to you at your request? 

A. It was. 

Q. And you believe it to be true? 

A. I haven’t any idea. 

Q. You just don’t know, but it was furnished ? 

A. J asked for certain information and I got it. 
I didn’t ask anybody to swear to it. I don’t know if 
it is true or not. 

Mr. O’Brien: Then J suggest a_ stipulation 
among all the parties that the information contained 
in Mr. Guyon’s letter, which is General Counscl’s 
Exhibit No. 6, is true. 

Mr. Lund: We will so stipulate, with the reser- 
vation, however, that we object to the materiality 
and competency of the evidence. We stipulate to the 
facts. With that objection we don’t think the stipu- 
lation should be received because the evidence is 
incompetent, irrelevant and immaterial. 

Mr. Ladar: Same stipulation and objection. 

Trial Examiner Greenberg: Other counsel? [67] 

Mr. Rissman: No objection. 

My. Gilbert: No objection. 

Trial Examiner Greenberg: Do you stipulate? 

Mr. O’Brien: I will stipulate that the matter 
eontained therein is substantially true. Of course, I 
believe they are material and relevant. 

Trial Examiner Greenberg: The stipulation is 
received. I take it, then, there is no objection to the 
receipt in evidence of General Counsel’s Exhibit 
No. 6, subject to the objection stated by counsel for 
the two employers in this ease. 
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Mr. Lund: I don’t know that the letter adds 


anything. 

Trial Examiner Greenberg: I will receive Gen- 
eral Counsel’s Exhibit 6 and thereby overrule the 
objection as to the materiality. 

(The document heretofore marked General 
Counsel’s Exhibit No. 6 for identification was 


received in evidence. ) 


GENERAL COUNSEL’S EXHIBIT No. 6 


Frank R. Guyon 
Attorney at Law 
Suite 511 Lincoln Building 
Los Angeles 
Trinity 4177 
February 28, 1950. 


National Labor Relations Board, 
111 West 7th St., 
Los Angeles, 14, Calif. 
Attn: Mr. Cherry 
Case No. 21-CA-420 and 
No. 21-CA-481. 


Gentlemen: 
In accordance with your request I have obtained 


the following approximate estimates from the firms 
listed below: 


| 
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Total Pur- % of Total From 
chases in 1949 Out of California 


Tae SUOGS — ee $400,000 18% 
YY IDG te 725,000 28% 
ONO 404,000 15% 
Molden State Dept. .................-...--. 225,000 33% 


Very truly yours, 


po ek. GUYON. 
FRG/h 


Received March 1, 1950. 


My. Lund: I wish the Trial Examiner would say 
in overruling our objection you are not making a 
predetermination on this vital point. 

Trial Examiner Greenberg: I don’t feel called 
upon to make that announcement, sir, because by 
receiving a portion of the data which the General 
Counsel is offering on the question of commerce, I 
ean’t conceive of myself giving any indication of 
predetermining that issue. I can assure you that I 
have an entirely open mind on the question of the 
jurisdictional issue here and am open to conviction 
on either side. [68] 

Mr. O’Brien: Before we adjourn for lunch and 
before I forget, I would like to offer General 
Counsel’s Exhibits 2, 3, 4 and 5 in evidence. 

Mr. Lund: Wait until we see—what is 2? 

Trial Examiner Greenberg: No 2 is the bylaws; 
3 and 4 the agreements, 5 the copy of the petition 
in the RC case—— 
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Mr. Lund: No.5, the petition in the RC case, we 
strenuously object to it as not being relevant in this 
case. Respondent Lee’s has no objection to General 
Counsel’s 3 and 4. 

Trial Examiner Greenberg: 2, 3 and 4, did you 
say? 

Mr. Lund: 3 and 4. I object to No. 2 only on this 
ground; I happen to know, George, of at least one 
inaccuracy in the document. If it purports to be 
the bylaws, subject to our being able to correct that 
inaccuracy, I don’t object. 

Mr. O’Brien: I would be very happy if you 
would. 

Mr. Lund: Do you want to admit it as far as 
you can admit it, subject to that correction ? 

Trial Examiner Greenberg: Do you have any 
objection to its receipt? 

Mr. Ladar: I join in the objection just made. 

Mr. Rissman: No objection. 

Mr. Gilbert. None. 

Trial Examiner Greenberg: Then General Coun- 
sel’s Exhibits 2, 3 and 4 are received in evidenee, 
and subject to [69] the reservations on that, as made 
by counsel of the two respondents to correct an as- 
serted inaccuracy in General Counsel’s Exhibit No. 
2; 1s that correct? 

Mr. Lund: That is correct. 


(The documents heretofore marked General 
Counsel’s Exhibits Nos. 2, 3 and 4 for identi- 
fication were received in evidence.) 
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GENERAL COUNSEL’S EXHIBIT No. 2 


By-Laws of the 
Credit Stores Association 


The name of the Association shall be Credit 
Stores Association. 
It shall be a non-profit Association. 


Article I. 


The purposes for which the Association is 
formed are: 

(a) To promote and protect the welfare and 
interest of retail installment merchants; 

(b) To maintain among its members a stand- 
ard of ethics which will elevate retail installment 
firms in the eyes of the public; 

(c) To promote friendly relations between mem- 
ber firms and their employees; 

(d) ‘To aid members in the adjustment of dis- 
putes with Labor Unions; 

(ec) To insure cooperation and collective bai- 
geaining of members with Labor Unions when nec- 
essary to protect any member or members from 
strikes or other harassment by Unions; 

(f) To promote friendly cooperation in all mat- 
ters of importance to its members. 


Article V. 
Power of Directors 


The Directors shall have the power: 
1st. To conduct, manage and control the affairs 
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General Counsel’s Exhibit No. 2—(Continued) 
and business of the Association, and to make rules 
and regulations, not inconsistent with these By- 
Laws, for the guidance and management of the 
affairs of the Association. 

2nd. To assess members for funds required for 
the conduct of the business of the Association. 

3rd. To make all contracts which are proper and 
necessary to carry on the business of the Associa- 
tion. <Any action of the Board of Directors is sub- 
ject to review, instruction, alteration, amendment 
or repeal by a two-thirds vote of all the members 
of this Asseciation. 

4th. To call special meetings of the Association 
when they deem it neecssary. And they shall eall 
a special meeting upon the written request, stat- 
ing the reason for such meeting, of at least five 
members who are in good standing. 

oth. To appoint and remove, at pleasure, all 
agents and employees of the Association, prescribe 
their duties, fix their compensation, and require of 
them securities for faithful service. 

6th. To decide all questions arising as to inter- 
pretation of any agreement made with the Labor 
Unions, to which the Association and its members 
are parties, and to enforee the performance by 
members of their obligations under such agree- 
ments, when such enforcement does not conflict 
with a decision by a Joint Committee of representa- 
tives of the Association and of Unions. 

The decision of a majority of the Board of Di- 
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General Counsel’s Exhibit No. 2—(Continued ) 
rectors on such matters shall be binding upon all 
members, except that within three days after notice 
of such a decision, any member or members con- 
cerned in the decision may, upon written notice 
to the Board of Directors, appeal such decision 
to the members-at-large at a special meeting called 
for that purpose. The decision of a majority of a 
quorum of members present at such a mecting shall 
be final and binding as to the question involved. 

Any member failing to fulAll all of his obliga- 
tions with respect to any agreement made with 
the Labor Unions and to which such member and 
the Association are partics, and in accordance with 
the interpretation of such agreements by the Board 
of Directors of the Association, or by the vote of 
the members at a special meeting as aforesaid, shall 
be subject to immediate expulsion from the Asso- 
ciation by vote of a majority of the Board of Di- 
rectors. Upon such expulsion, the Labor Unions 
concerned shall be promptly notified by the Asso- 
elation of the expulsion. 

7th. ‘The Board shall have the power to eall any 
member before it for questioning on matters per- 
taining to Union agrecments referred to in para- 
eraph 6, oy on any business pertaining to the Asso- 
ciation, and it shall be compulsory for such mem- 
ber to be present at the time and place designated 
by the Board, and to answer all questions and in- 
quiries and make explanation concerning the busi- 
ness for which said member was summoned. 
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Article XI. 


Membership 

Membership in this Association shall be limited 
to firms doing a retail credit business in Los An- 
geles County and any such firm, as a condition to 
becoming a member of the Association, shall be 
required to sign, and thereby hecome a party to, the 
agreement of August 27, 1937, and any subsequent 
agreements made between the Credit Stores Asso- 
elation and/or its members on the one hand, and 
Labor Unions on the other hand. 

Appheations for membership must be in writing 
from applying firm, designating the person in its 
organization who shall represent said firm in the 
Association and accompanied by check for the en- 
trance fee. 

Upon election to membership, the member shall 
sign the By-Laws. 

The vote of a member or 1n his absence, the vote 
of a person duly authorized by proxy from mem- 
ber firm to act in place of said member, shall be 
binding on the member firm so represented. 

Membership in this Association cannot be trans- 
ferred or assigned, except by vote of the Board of 
Directors such membership certificate may be trans- 
ferred, and the transferee made a member in heu 
of the last former holder. 


Received November 30, 1948. 
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Agreement 
This Agreement made and entered into this 31st 
day of January, 1947, by and between signatory 
members of Credit Stores Association (said mem- 
bers beme heremafter referred to as Employers) 
as parties of the First Part and Amalgamated 
Clothing Workers of America, Loeal Union No. 
81, affihated with Congress of Industrial Organ- 
izations, party of the Second Part, hereinafter re- 
ferred to as the Union, all parties being located in 
the County of Los Angeles, in the State of Cali- 
Tornia : 
Witnesseth : 
In consideration of the mutual promises herein 
contained, the parties hereto agree as follows: 


Article I. 

Recognition 
The undersigned Employers shall recognize the 

Amalgamated Clothing Workers of America, Local 
Union No. 81, as the sole collective bargaining 
agency for all of their employees and shall nego- 
tiate with the accredited representatives thereof 
in that capacity. 

Article IT. 


Salary and Commission Guarantees 


Retroactively effective beginning Oct. 1, 1946. 
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Alteration Department Employees 
Per Hour 
Fitters, markers, bushelmen, pressers (male) .... 
Female finishers on men’s garments........ 
Alteration workers, women’s garments...... 


*[Note: Portion of page containing hourly rates 
cut out. | 


Minimum Wages 


No employee in any of the classifications cov- 
ered by this agreement shall be paid less than a 
minimum wage of sixty cents per hour. 


Classification of work 


The nature of the work occupying the majority 
of the time of any employee shall determine the 
classification of work and the wage scale applicable 
to such employee. 


Article III. 
Working Hours and Overtime Pay 


On January 1, 1947, all of the following condi- 
tions shall also become effective: 


1. The above minimum salary and commission 
guarantees shall apply to a work week of forty- 
four hours. If an employee works more than forty- 
four hours during any week, by mutual consent of 
employer and employee, he shall receive extra pay 
for the extra time worked, at the rate of time and 
one-half. 
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2. On one day only each week, male employees 
may be worked move than eight hours but not to 
exceed 11 hous, without payment of the overtime 
rate, provided that the time worked in excess of 
8 hours on that day shall be offset by giving a cor- 
responding amount of time off on some other day 
or days during the same week. Each work day 
shall be continuous except for normal meal periods. 


3. However, except during a period of one week 
immediately preceding Easter and of two weeks 
immediately preceding Christmas, each employee 
shall be entitled to time off each week, during one 
morning or one afternoon, for four consecutive 
hours not including his own normal meal hours. 


4. During the one week preceding Easter and 
the two weeks preceding Christmas, male employ- 
ees may be worked 52 hours per week, but work 
in excess of 44 hours per week during those weeks 
shall be paid for at the rate of time and one-half. 


5. Transactions with customers taking place at 
the normal closing time of the particular Employ- 
er’s store shall be completed by such employees as 
are actually necessary for the purpose, without pay 
for such extra time, up to 30 minutes only. 


6. Overtime work for the sole purpose of taking 
inventory at customary periods, shall be compen- 
sated by time off instead of by salary. This time 
off shall be within the next sixty days after such 
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work is performed, the date to be selected by the 
employer except that it must be for consecutive 
hours and in the day time. The length of time off 
shall be one and one-half times as much as the 
hours worked by the employee on the inventory. 
The employer shall notify the employee three days 
in advance of the days designated for such time 
off. 


land 


7. All work done on Sundays and on the follow- 
ing legal holidays shall be paid for at the rate of 
time and one-half: New Year’s Day, Memorial 
Day, Fourth of July, Labor Day, Thanksgiving 
Day and Christmas Day. When an employee does 
not work on a recognized legal holiday, he shall 
nevertheless be paid for such holiday on the basis 
of an 8-hour day at straight time, except when such 
holiday falls on a Sunday. 


Article TV. 
Guarantees Defined 


The guarantees specified in Article II represent 
the total compensations employers agree to pay to 
their respective employees in the form of salaries 
or commissions or a combination of salaries and 
commissions. 

Any compensation not customarily designated by 
the employer as salary or wages, but which is paid 
on All merchandise of any particular classification 
sold by a salesperson, shall be considered as a com- 
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mission whether paid on a percentage basis, or by 
specified sums of money. 

The employer may, at his option, grant P.M.s, 
‘“‘Spiffs,’’ bonuses or other forms of extra com- 
pensations, which shall not be considered as com- 
Inissions as defined above. 

Where an employee’s total earnings in a month 
are in excess of his salary and commission guaran- 
tee, deductions for absence from his work may be 
made from such total earnings, but shall be a pro- 
portionate amount of guaranteed earnings only. 


Article V. 

Membership in Union 

1. Members of the Employers’ families, store 
managers, one head bookkeeper, one stenographer- 
secretary, and bona fide department heads who have 
the duty of directing the work of two or more em- 
ployees in their respective departments, shall not 
be subject to the jurisdiction of the Union and 
shall be excepted from all provisions of this agree- 
ment. 


2. Subject to the exceptions specified in para- 
graph 1 of this Article, all full-time employees at 
present employed in the classifications specified in 
Article IT shall become members of the signatory 
Union within fifteen (15) days after the effective 
date of this agreement or shall be discharged by 

the Employer. | 


208 Leo Katz, et al., vs. 


(Testimony of Frank R. Guyon.) 
General Counsel’s Exhibit No. 3—(Continued) 


3. Subject to the exceptions specified in para- 
graph 1 of this Article, all full-time employees in 
the classifications specified in Article I] and who 
are hired after the effective date of this agreement 
shall become members of the signatoxvy Union 
within 30 days after the date of their employment 
or shall be discharged by the Employer. 


Article VI. 
Apprentices 


1. An apprentice is a person with less than one 
year’s experience in the classification of work for 
which he is employed. Each employer shall give 
apprentices credit for any apprenticeship time 
served with previous employers in the particular 
classification of work for which they are hired. 


2. Only one haberdashery apprentice shall he 
employed for each five clothing salesmen and haber- 
dashery salesmen combined, except that where less 
than five of such salesmen are emploved one haher- 
dashery apprentice mav nevertheless be emploved. 


3. In all other classifications, one apprentice 
may be emploved for each five jonrneymen in a 
particular classification, except that where less than 
five journevmen are employed in any classification 
one apprentice may nevertheless be employed. 

4. Where there is an apprentice haberdasher em- 


ploved, the next person employed in the clothing 
or haberdashery department shall be a clothing 
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salesman and thereafter haberdashery and _ cloth- 
ing salesmen shal] be alternately employed until 
there are six of such salesmen, at which time an 
additional haberdashery apprentice may be Em- 
ploved; except, where it is mutually agreed between 
an Employer and the Union that a different pro- 
portion is necessary for the conduct of the par- 
ticular business of that Employer. Haberdashery 
salesmen and apprentices may sell men’s clothing 
when all of the regular clothing salesmen are busy 
or off the floor. 


Article VII. 
Pavment of Compensation 


1. Salaries shall be paid once every week or 
twice each month, on a designated day. 


2. Commissions and P.ALs, if any, earned by 
salespeople of any classification, shall be computed 
and paid within one week after the end of each 
month, for such month, and no deductions shall be 
made from such commissions and P.M.s to apply 
against regular salaries payable during preceding 
or subsequent months. 


3. Compensation in excess of guaranteed scales 
shall not be applied to the payment of wages for 
overtime, nor shall time off be given to an em- 
ployee in heu of overtime pay except as provided 
in paragraph six of Article ITT. 
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Article VIII. 
Vacations 


Each year, all employees who have been in the 
employ of the same Employer for a period of one 
vear or more, computed during the normal vaca- 
tion season, shall receive one week’s vacation with 
pay during that season: and those who have been 
in the employ of the same Employer for less than 
one year and for more than six months, computed 
during the normal vacation season, shall receive 
three days’ vacation with pay during that season. 

Any employee who has qualified for a vacation 
but is discharged during the norma] vacation sea- 
son and prior to receiving his vacation, shall re- 
eeive his vacation pay. The normal vacation sea- 
son shall be considered as June, July, and August 
of each year, unless otherwise designated by the 
Employer. 

Article LX. 
Modification Option 


In the event that the Union should make an- 
other agreement, with any employer, either before 
or after signing this agreement, containing any 
wage scales, working hours or conditions more fav- 
orable to such employer than wage scales, working 
hours or conditions contained herein and applicable 
to the same classifications of employees, the signa- 
torv Employers may, at their option, require the 
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Union to immediately modify this agreement to 
conform with such more favorable wage scales, 
working hours and/or conditions. 


Article X. 
Arbitration 

It is agreed by the parties hereto that all misun- 
derstandings, disputes, claims or questions arising 
between the Employers and the Union shall be 
determined by the terms of this agreement. It is 
further agreed that any differences of opinion be- 
tween the parties as to the interpretation and effect 
of this agreement which cannot be reconciled by 
discussions between the parties or their authorized 
representatives, shall be submitted to a board of 
arbitration consisting of an equal number of per- 
sons representing the Employers and the Union, 
respectively, and those persons in turn shall select 
an impartial chairman acceptable to both parties 
to the controversy, with the understanding that his 
decision on all questions at issue shall be final and 
binding upon the parties concerned. 

In the event that representatives of the Em- 
ployers and the Union should at any time fail to 
agree upon the selection of an impartial chairman, 
the Superior Court of Los Angeles County shall 
be requested by either party to the controversy to 
appoint such a chairman and the parties agree to 
accept such appointment, sharing equally the ex- 
pense of the compensation of such chairman. 
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It is further agreed that prior to and during 
negotiations or arbitrations there shall be no lock- 
outs by Emplovers, nor strikes, walk-onts nor pick- 
eting of the Employers with the sanction of the 
Union and the Union undertakes specifically to 
prevent strikes, walk-outs or picketing on the part 
of members of the Union. 


Article XI. 

Individual Responsibility 

Tt is understood that this agreement is executed 
by the Employers severally, that no signatory EHm- 
plover shall he hable for any breach of this agree- 
ment by any other Employer and that no default 
or breach by any Employer shall constitute a de- 
fault or breach by any other Employer. 


Article XII. 

Duration of Agreement 

This agreement shall become effective on the 
31st day of January, 1947, and shall continue until 
the 31st day of January, 1949; except, upon writ- 
ten request by either of the parties hereto to the 
other, not less than thirty days prior to January 
31, 1948, the parties hereto shall negotiate during 
the month of January, 1948, with respect to ad- 
justments of wages and hours for the pericd from 
February 1, 1948, to January 31, 1949, and with 
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respect to extending the duration of this agree- 
ment to January 31, 1950. 


MEMBERS OF CREDIT STORES ASSOCIA- 


— 


TION 
BROWN’S, 
By CHARLES BROWN. 


STAR OUTFITTING CO., 
By H. N. MOORE. 


FEDERAL STORES, 
By SIG. GOLDSTEIN. 
GOLDBN STATE DEPT. 
STORE, 
By S. KRANT. 
KAYS DEPARTMENT 
STORES, 
By ROBERT ROSENSON, 


LEE’S DEPT. STORE, 
By W. L. KEEN, 


AMALGAMATED CLOTHING WORKERS OF 
AMERICA, LOCAL UNION No. 81, Affiliated 
With Congress of Industrial Organizations 


By A. 8S. GLASMAN, 
District Representative. 
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GENERAL COUNSEL’S EXHIBIT No. 4 
Agreement 


This Agreement made and entered into this 17th 
day of December, 1948, by and between signatory 
members of Credit Stores Association (said mem- 
bers being hereinafter referred to as Employers) 
as parties of the First Part and Amalgamated 
Clothing Workers of America, Local Union No. 
81, affiliated with Congress of Industrial Organ- 
izations, party of the Second Part, hereinafter re- 
ferred to as the Union, all parties being located 
in the County of Los Angeles, in the State of Cali- 
fornia: 

Witnesseth : 


In consideration of the mutual promises herein 
eontained, the parties hereto agree as follows: 


Article I. 
Recognition 


The undersigned Employers shall recognize the 
Amalgamated Clothing Workers of America, Local 
Union No. 81, as the sole collective bargaining 
ageney for all of their employees and shall nego- 
tiate with the accredited representatives thereof 
in that capacity. 
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Article IT. 


Total Minimum Compensation Guaranteed 
(See Article IV.) 


Effeetive Beginning Feb. 1, 1949 
Experienced Apprentices 


Men’s Clothing Salesmen Per Month Per Month 
1 years SS perience ...........-.....--....0-+. $250.00 
Haberdashery Salesmen 
After 1 years experience.................... 200.00 
ASO Gol er are ere $175.00 
Oe Sle) 200.00 
Salesmen, Furniture and 
MeO Avo Oe ta 250.00 
Salesmen, Small Appliances 
and Miscellaneous .....................000000 150.00 
Salesladies, Coats and Suits................... 160.00 


Salesladies, All Other Merchandise...... 140.00 
Collectors and Tracers 


After 2 years experience.................... 235.00 
After 1 years experienee........2..0....... 200.00 
AIC ae 175.00 


Application Takers and Miscellaneous 
Credit and Collection Office Clerks 

After 1 years experienee.................... 160.00 

A.C) ee 135.00 
Verifiers 

After 1 years experience...................- 160.00 

ALLO CS eee 135.00 
Office Clerks, Except Credit and 

POllecgIGMMD et. -.......--.--------ceareeenesees 145.00 
Office Clerks, Apprentice, Except Credit 

and Collection Dept., for One Year... 130.00 


Alteration Department Employees 
Fitters, Markers, Bushelmen, Pressers (Male)........ $1.50 per hour 


_ Female Finishers on Men’s Garments.......................- 1.00 per hour 
_ Alteration Workers, Women’s Garments.................. .90 per hour 


Classification of Work 


The nature of the work occupying the majority 
of the time of any employee shall determine the 
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classification of work and the compensation ap- 
plicable to such employees. 


Article TIT. 
Working Hours and Overtime Pay 
1. Overtime Work 


If an employee works more than forty-four hours 
during any week, by mutual consent of employer 
and employee, he shall receive extra pay for the 
extra time worked, at the rate of time and one- 
half. 


2, Division of Hours 


On one day only each week, male employees may 
be worked more than eight hours but not to execed 
11 hours, without payment of the overtime rate, 
provided that the time worked in excess of 8 hours 
on that day shall be offset by giving a correspond- 
ing amount of time off on some other day or days 
during the same week. Each work day shall be 
continuous except for normal meal periods. 


3. Time Off 

However, except during a period of one week 
ininediately preceding Easter and of two weeks 
immediately preceding Christmas, each employee 
shall be entitled to time off each week, during one 
morning or one afternoon, for four consecutive 
hours not including his own normal meal hours. 
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4. Holiday Season Hours 

During the one week preceding Easter and the 
two weeks preceding Christmas, male employees 
may be worked 52 hours per week, but work in 
excess of 44 hours per week during those weeks 
shall be paid for at the rate of time and one-half. 
). Completing Transactions 

Transactions with customers taking place at the 
hormal closing time of the particular Employer’s 
store shall be completed by such employees as are 
actually necessary for the purpose, without pay for 
such extra time, up to 30 minutes only. 
6. Inventory Work 

Overtime work for the sole purpose of taking 
inventory at customary periods, shall be compen- 
sated by time off instead of by salary. This time 
shall be within the next sixty days after such work 
is performed, the date to be selected by the em- 
ployer except that it must be for consecutive hours 
and in the day time. ‘The length of time off shall 
be one and one-half times as much as the hours 
worked by the employee on the inventory. The 
employer shall notify the employee three days in 
advance of the days designated for such time off. 


7. Sunday and Holiday Work 

All work done on Sundays and on the following 
legal holidays shall be paid for at the rate of time 
and one-half: New Year's Day, Memorial Day, 
Fourth of July, Labor Day, Thanksgiving Day and 
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Christmas Day. When an employee does not work 
on a recognized legal holiday, he shall nevertheless 
be paid for such holiday on the basis of an 8-hour 
day at straight time, except when such holiday falls 
on a Sunday. 

Article IV. 
Minimum Compensation Guarantees Defined 

The guarantees specified in Article [1 represent 
the total minimum compensations employers agree 
to pay to their respective employees in the form of 
salaries or commissions or a combination of salaries 
and commissions. 

Any compensation not customarily designated by 
the employer as salary or wages, but which is paid 
on All merchandise of any particular classification 
sold by a salesperson, shall be considered as a com- 
mission whether paid on a percentage basis, or bv 
specified sums of money. 

The employer may, at his option, grant P.M.s, 
‘“‘spiffs,’? bonuses or other forms of rewards, which 
shall not be considered as part of guaranteed mini- 
mum compensations defined above. 

Where an employee’s total earnings in a month 
are in excess of his salary and commission guar- 
antee, deductions for absence from his work may be 
made from such total earnings, but shall be a pro- 
portionate amount of guaranteed earnings only. 


ANE 
Membership in Union 


1. Members of the Employers’ families, store 


— 


el 


National Labor Relations Board 219 


(Testimony of Frank R. Guyon.) 

General Counsel’s Exhibit No. 4—(Continued) 
managers, one head bookkeeper, one stenographer- 
secretary, and bona fide department heads who have 
the duty of directing the work of two or more em- 
ployees in their respective departments, shall not be 
subject to the Jurisdiction of the Union and shall be 
excepted from all provisions of this agreement. 


2. Subject to the exceptions specified in para- 
graph 1 of this Article, all full-time employees at 
present employed in the classifications specified in 
Article II shall become members of the signatory 
Union within fifteen (15) days after the effective 
date of this agreement or shall be discharged by the 
Kimployer. 


3. Subject to the exceptions specified in para- 
graph 1 of this Article, al] full-time employees in 
the classifications specified in Article I] and who are 
hired after the effective date of this agreement shall 
become members of the signatory Union within 30 
days after the date of theix employment or shall be 
discharged by the Employer. 


Article VI. 
Apprentices 


1. An apprentice is a person with less than one 
year’s experience in the classification of work for 
which he is employed. Each employer shall give 
apprentices credit for any apprenticeship time 
served with previous employers in the particular 
classification of work for which they are hired. 
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2. Only one haberdashery apprentice shall be 
employed for each five clothing salesmen and haber- 
dashery salesmen combined, except that where 
less than five of such salesmen are employed one 
haberdashery apprentice may nevertheless be em- 
ployed. 


3. In all other classifications, one apprentice may 
be employed for each five Journeymen in a par- 
ticular classification, except that where less than 
five journevmen are emploved in any classification 
one aprentice may nevertheless be employed. 


4. Where there is an apprentice haberdasher em- 
ployed, the next person employed in the clothing or 
haberdashery department shall be a clothing sales- 
man and thereafter haberdashery and clothing sales- 
men shall be alternately employed until there are six 
of such salesmen, at which time an additional haber- 
dashery apprentice may be emploved; except, where 
it is mutually agreed between an Employer and the 
Union that a different proportion is necessary for 
the conduct of the particular business of that Em- 
ployer. Haberdashery salesmen and apprentices 
may sell men’s clothing when all of the regular 
clothing salesmen are busy or off the floor. 


Article VII. 
Payment of Compensation 


1. Salaries shall be paid once every week or 
twice each month, on a designated day. 
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2. Commissions and P.M.s, if any, earned by 
salespeople of any classification, shall be computed 
and paid within one week after the end of each 
month, for such month, and no deductions shall be 
made from such commissions and P.M.s to apply 
against regular salaries payable during preceding 
or subsequent months. 

3. Compensation in excess of guaranteed scales 


shall not be applied to the payment of wages for 
overtime, nor shall time off be given to an employee 


in lieu of overtime pay except as provided in para- 
- graph six of Article ITT. 


Article VIII. 
Vacations 


Hach year, all employees who have been in the 
employ of the same Employer for a period of one 
year or more, computed during the normal vacation 
season, shall receive one week’s vacation with pay 
during that season; and those who have been in the 
employ of the same Employer for less than one vear 
and for more than six months, computed during the 
normal vacation season, shall receive three days’ 
vacation with pay during that season. 

Any employee who has qualified for a vacation but 
is discharged during the normal vacation season and 
prior to receiving his vacation, shall receive his 
vacation pay. The normal vacation season shall be 
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considered as June, July, and August of each year, 
unless otherwise designated by the Employer. 


Article IX. 
Modification Option 


In the event that the Union should make another 
agreement, with anv employer, either before or after 
signing this agreement, containing any wage scales, 
working hours or conditions more favorable to such 
employer than wage scales, working hours or con- 
ditions contained herein and applicable to the same 
classifications of employees, the signatory Employ- 
ers may, at their option, require the Union to im- 
mediately modify this agreement to conform with 
such more favorable wage scales, working hours 
and/or conditions. 


Article X. 
Arbitration 


It is agreed by the parties hereto that all mis- 
understandings, disputes, claims or questions arising 
between the Employers and the Union shall be de- 
termined by the terms of this agreement. It is 
further agreed that any differences of opinion be- 
tween the parties as to the interpretation and effect 
of this agreement which cannot be reconciled by 
discussions between the parties or their authorized 
representatives, shall be submitted to a board of 
arbitration consisting of an equal number of per- 
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sons representing the Employers and the Union, 
respectively, and those persons in turn shall select 
an impartial chairman acceptable to both parties to 
the controversy, with the understanding that his 
decision on all questions at issue shall be final and 
binding upon the parties concerned. 

In the event that representatives of the Employ- 
_ ers and the Union should at any time fail to agree 
upon the selection of an impartial chairman, the 
Superior Court of Los Angeles County shall be re- 
quested by either party to the controversy to appoint 
such a chairman and the parties agree to accept 
such appointment, sharing equally the expense of 
_ the compensation of such chairman. 

It is further agreed that prior to and during 
negotiations or arbitrations there shall be no lock- 
outs hy Employers, nor strikes, walk-outs nor pick- 
eting of the Emplovers with the sanction of the 
Union and the Union undertakes specifically to 
_ prevent strikes, walk-outs or picketing on the part 
of members of the Union. 


Article XI. 
Individual Responsibility 


It is understood that this agreement is executed 
_ by the Employers severally, that no signatory Em- 
ployer shall be lable for any breach of this agree- 
ment by any other Employer and that no default 
or breach by any Employer shall constitute a de- 
) fault or breach by any other Employer. 
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Article XII. 


Duration of Agreement 


This agreement shall become effective on the 1st 
dav of February, 1949, and shall continue until the 
3lst day of January, 1951; except, upon written re- 
quest by either of the parties hereto to the other, 
not less than sixty days prior to January 31, 1959, 
the parties hereto shall negotiate during the month 
of January, 1950, with respect to adjustments of 
wages and hours for the period from February 1, 
1950, to January 31, 1951, and with respect to ex- 
tending the duration of this agreement to January 
31, 1952. 


MEMBERS OF CREDIT STORES ASSOCTA- 
TION 
STAR OUTFITTING CO., 


By H. N. MOORE, 
President. 


FEDERAL STORES, 
By SIG. GOLDSTEIN. 


GOLDEN STATE DEPT. 
STORE, 


By S. KRANTZ. 


KAYS DEPT. STORE, 
By ROBERT ROSENSON, 
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LEE’S DEPT. STORE, 
By W. L. KEEN. 


BROWNS, 
By CILARLES BROWN. 


AMALGAMATED CLOTHING WORKERS OF 
AMERICA, LOCAL UNION No. 81, Affiliated 
With Congress of Industrial Organizations, 


By A. 8. GLASMAN, 
District Representative. 


Trial Examiner Greenberg: Now, that leaves 
General Counsel’s Exhibit 5. I ask Mr. O’Brien for 
what purpose he would offer it. What is the materi- 
alty. 

Mr. O’Brien: The next thing that will come in 
through another witness is the disposition of the 
ease. | found I did not have a competent witness 
on the stand. 

Trial Examiner Greenberg: Do you want to have 
your offer remain pending? 

My. O’Brien: My offer may remain pending. 

Mr. Gilbert: Do I understand, Mr. Examiner, 
that Mr. Guyon has merely been withdrawn from the 
stand temporarily because of the difficulties of post- 
ponement, and that he will be available for addi- 
tional examination ? 
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Trial Examiner Greenberg: I don’t know what 
Mr. O’Brien’s intentions are in that respect. 

Mr. O’Brien: I intend to call Mr. Guyon for a 
few more questions tomorrow morning, depending 
on the convenience of counsel. 

Trial Examiner Greenberg: Mr. Guyon will be 
available to [70] testify further. [71] 


29 * * 


Trial Examiner Greenberg: The hearing will be 
in order. 

Mr. Lund: I want to make a motion at this time, 
Mr. Examiner. 

Trial Examiner Greenberg: Yes, sir. 

Mr. Lund: I want to renew the third motion I 
made yesterday, the motion to strike Paragraph 9 
of the Complaint, and renew it because we received 
in this morning’s mail a copy of the latest issue of 
the Labor Relations Reporter dated March 6, 1950, 
Volume 25, No. 39. 

At page 1391 thereof, you see the recent decision 
in the case of Salant and Salant, Inc., No. 15NC3, 
88 NLRB 156, decided February 27, 1950. 

I think it is a decision squarely in point along the 
lines of the argument which I made yesterday in re- 
ferring to this check-off violation, that Section 302 
of the Taft-Hartlev Act has no bearing, meaning or 
significance so far as unfair labor practices are con- 
cerned, and the Board explicitly so states. 

Consequently, in this case the Board holds that 
where the so-called illegal assistance to a union in 
violation of 8 (a) (2) consists of the adoption of a 
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union security provision which is invalid because of 
lack of the necessary authorizations, the check-off is 
not an additional illegal assistance under those cir- 
cumstances, and does not form the [139] basis of 
any unfair labor practice. 

On the basis of this decision, which is squarely in 
point, we submit that Paragraph 9 of the Complaint 
relative to the check-off should now be ordered 
stricken. 

Mr. Gilbert: May we have that citation again? 

Mr. Lund: Salant and Salant, Inc., 88 NLRB 
156, 25 Labor Relations Manual, 1391. 

Mr. O’Brien: Mr. Examiner, i am familiar with 
this Salant and Salant case from a long time back, 
and J see no reason to change my argument on it at 
all; that this particular provision of the Complaint 
to which Mr. Lund seemed to object is only a fur- 
ther particularization of the allegation of support 
to the Amalgamated. 

Mr. Lund: This whole case makes the point that 
it is not an illegal setup where the check-off provi- 
sion is illegal only by reason of the union security 
provision. 

Trial Examiner Greenberg: I don’t think we 
ought to argue the point at great length. You have 
made your positions clear. I shall content myself 
with saying that I wish to read Paragraph 9 of the 
Complaint, to which your motion addressed to Sec- 
tion 302 of the Act as Amended went, again and see 
if there is anything, any necessary interpretation in 
that paragraph which would lead to the necessity of 
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depending upon Section 302 as support for the alle- 
gation of illegality of the check-off. [140] 

Mr. Lund: You only understand half of it. I 
mean, the other half is—and this case so holds, while 
I am not going to quote directly from the decision 
which Mr. Gilbert is looking at—the Board says 
that the check-off is not illegal under the National 
Labor Relations Act, only where it is illegal assist- 
ance to a company-dominated union. 

And the Board goes on to say where the so-called 
assistance, or the union which is company-dominat- 
assistance, or the umon which is company-domi- 
nated, was assisted by virtue of an illegal union shop 
violation of the Act and, therefore, no averment of 
unfair labor practice can be based upon any allega- 
tions of check-off, because they said the only illegal- 
ity is in the union security provision. The check-off, 
which is perfectly valid if the union security pro- 
vision is valid, does not constitute an independent 
violation. 

I want to take time to read just about two sen- 
tences In that case: 

‘“As already indicated there is nothing in the 
nature of a check-off agreement which is per se 
illegal in violation of Section 8. In fact, we 
have generally held in all of these situations, 
where it was connected with an organization 
that was company dominated, the practices are 
alleged to be the practices of company-domi- 
nated unions or who for some other reason do 
not represent an uncoerced majority of the em- 
ployees. [141] 


0 


National Labor Relations Board 229 


‘‘In the instant case we find that respondent 
coerced its employees in violation of 8 (a) (1) 
and has given assistance and support to the 
A. F. of L. in violation of 8 (a) (1) solely 
through its renewal and continuance thereafter 
of the illegal union security clause in its con- 
tract with the A. F. of L.’’ 


That is exactly the situation here. ‘The only il- 
legality charged against us insofar as the C.I.O. is 
concerned is the continuance of that illegal provi- 
sion in the contract. 

The Board concludes: 

‘“We find therefore that the respondent is 
charged under Section 8 (a) (1) and 8 (a) (2), 
is alleged to have violateed the Act by the re- 
newal and continuance thereof on and after 
September, 1947.’’ 


In other words, the check-off under the Wagner 
Act is legal and it only becomes subject to complaint 
when it is in aid of a company-dominated union or 


an illegally assisted union. And the Board in this 


particular case goes on to hold along the lines of 
the argument I made yesterday where the illegal 
assistance consists only of a union security provi- 


sion, that the cheek-off is not an additional violation 


because if the union security provision is valid the 
check-off would be valid. 

Trial Examiner Greenberg: I will reserve rul- 
ing on the renewal of your motion and will pass 
upon it in my intermediate [142] report. 

Mr. Ladar: I join in the motion and the renewal 
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of it as I did yesterday. I think he is 100 per cent 
correct in the point he is making, and we would like 
to have the same motion. 

Trial Examiner Greenberg: Same ruling. 

Mr. O’Brien: Before I recall the witness, Mr. 
Lund has handed me this morning a correction, an 
extra page for one of the Board’s Exhibits. May I 
have the exhibits? 

Mr. Lund: It is No. 2, George. 

Mr. O’Brien: I suggest that this document be 
marked as General Counsel’s 2-B, and I request 
that General Counsel’s Exhibit 2-B be received in 
evidence as a substitute for page 3 of General Coun- 
sel’s Exhibit 2. 


(Thereupon the document above referred to 
was marked General Counsel’s Exhibit No. 2-B 
for identification. ) 


Myr. O’Brien: Before that I would like the privi- 
lege of showing this comparison to the witness pres- 
ently on the stand. 


FRANK R. GUYON 
a witness called by and on behalf of the General 
Counsel, having been previously duly sworn, re- 
sumed the stand and testified further as follows: 


Direct Examination 
(Continued ) 
By Mr O’Brien: 
Q. 1 show you this, General Counsel’s 2-B. 
A. That looks more familiar to me than this did 
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| yesterday. [143] I was very much astonished when 
I read this yesterday, because I thought of one 
| thing 
| Q. By this, you mean page 8 of No. 22 

| <A. Yes, that one of the strongest indications in 
| my mind that the Credit Stores Association, as such, 
| ceased to exist was because in my mind it was yes- 
terday, but after reading this over I didn’t want to 
| say it that way, I mean that it was predicated on a 
_ bylaw provision that said that the condition of 
' membership such as it is stated here now was 
| Q. Referring now to General Counsel’s Exhibit 

2-B? 
| <A. Yes. Our condition of membership was not 

only that they should become parties to an agree- 
ment dated August 27, 1937, as I read to you yester- 
day, but went further, made between Credit Stores 
Association and its members on the one hand and 
Los Angeles Central Labor Council of the American 
Federation of Labor and various local unions under 
the jurisdiction of that council on the other hand. 
Those were the—that was the unions—or members 
of this association were required to sign and when 
they failed to sign them again the entire purpose of 
| the association was defeated, and the association 
became virtually nonexistent and the members went 
on with their functions or other things without re- 
gard to that requirement for membership. 

Mr. O’Brien: Thank you. Mr. Examiner, I 
wonder whether the record shows this is the same 
Mr. Guyon who was previously [144] sworn and 
testified yesterday ? 
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Trial Examiner Greenberg: Let the record so 
show. 

Did you want to offer that in evidence? 

Mr. O’Brien: I would like to exhibit that to 
counsel here before I offer it. 

Mr. Lund: This paragraph has no changs, 
George, I might say. 

Trial Examiner Greenberg: ‘This is off the ree- 
ord. 

(Discussion off the record.) 


Trial Examiner Greenberg: On the record. 

Mr. O’Brien: I offer General Counsel’s Exhibit 
2-B in evidence. 

Trial Examiner Greenberg: Is there any objec- 
tion? If not, General Counsel’s Exhibit 2-B is re- 
ceived in evidence. 

It is my understanding that it is the agreement of 
counsel that General Counsel’s 2-B is a correct ver- 
sion of the bylaws of the association, and is to be 
considered as substituted as Page 3 of General 
Counsel’s Exhibit 2, that page embodying an inac- 
curate version of the bylaws. 

(The document heretofore marked General 


Counsel’s Exhibit No. 2-B for identification was 
received in evidence. ) 


GENERAL COUNSEL’S EXHIBIT No. 2-B 


County and any such firm, as a condition to becom- 
ing a member of the Association, shall be required 


: 
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to sign, and thereby become a party to, the agree- 
ment of August 27, 1937, made between the Credit 
Stores Association and its members on the one hand, 
and the Los Angeles Central Labor Council of the 
American Federation of Labor and various Loeal 
Unions under the jurisdiction of that Council, on 
the other hand. 

Appleations for membership must be in writing 
from applying firm, designating the person in its 
organization who shall represent said firm in the 
Association and accompanied by check for the en- 
trance fee. 

Upon election to membership, the member shall 
sign the By-Laws. 

The vote of a member or in his absence, the vote 
of a person duly authorized by proxy from member 
firm to act in place of said member, shall be binding 
on the member firm so represented. 

Membership in this Association cannot be trans- 
ferred or assigned, except by vote of the Board of 
Directors such membership certificate may be trans- 
ferred, and the transferee made a member in lien of 
the Jast former holder. [145-A] 


Mr. Lund: ‘That is my understanding. 

My. Gilbert: So understood. 

Mr. O’Brien: Perfectly all right, sir. 

Q. (By Mr. O’Brien): Now, I think you testi- 
fied in rather [145] complete detail regarding the 
negotiations for the December 17, 1948, contract. 
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There isn’t anything you want to add to that, is 
there ? 

A. I don’t remember everything I said yester- 
day, unless I am reminded or my recollection is. 
Perhaps Mr. Lund wants me to tell something fur- 
ther. I don’t know what I can think of to add to it. 

Q. Before you obtained the signatures of these 
various parties to the contract, had you been ad- 
vised that the representation cases and the union 
security cases filed by the Clerks had been dis- 
missed ? 

My. Lund: Just a moment. I object to the ques- 
tion on the ground he is trying to inject in this rec- 
ord the disposal of the two R cases. That 1s irrele- 
vant and immaterial to this proceeding. 

Mr. O’Brien: I intend to do that, sir. 

Mr. Lund: We think it is irrelevant and imma- 
terial, and for that reason I object to the question. 

The Witness: Will you repeat it, please? 

Mr. Lund: Wait until I get a ruling on it. 

Trial Examiner Greenberg: You say that you 
contend that the R case disposition 1s material to 
the issues here ? 

Mr. O’Brien: I certainly do. 

Trial Examiner Greenberg: What is the materi- 
ality of it? [146] 

Mr. O’Brien: Because 

Mr. Lund: May I interrupt, because in arguing 
what the materiality is, he is going to probably dis- 
close what the results were, and that is just the 
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thing we don’t want to get out. May I say this 

Trial Examiner Greenberg: ‘The results are no 
secret. They are a matter of public record. 

Mr. Lund: They won’t be secret in your mind 
anyway. We would just as soon that you ask what 
the results were. I assume you are going to do it, 
but our objection is that they are really not material 
im this proceeding. 

Trial Examiner Greenberg: I don’t know how IJ 
can rule intelligently on the objection unless I know 
what General Counsel is leading to. I am certain 
you will have to give me credit for enough mental 
discipline so that I do not decide this case on 11- 
relevant and immaterial facts. 

Mr. Lund: I want to say by way of observation 
J feel I am justified in my interpretation of his 
reason for offering this evidence. The regional at- 
tormney in that proceeding made a determination of 
an issue which is now presently before this Board, 
and I can see no necessity whatsoever of bringing 
that record in unless Mr. O’Brien wants to argue 
that it is persuasive evidence. ‘he mere fact that 
the Regional Director made a ruling and determined 
an issue which is before this Board I think 1s ir- 
relevant and immaterial, and I think the [147] Trial 
Examiner will agree with me 100 per cent that the 
Regional Director’s determination of any issue now 
before this Board is not material. The mere fact 
that he has filed this complaint here certainly shows 
that he feels they have to decide that question. 

Trial Examiner Greenberg: Mr. Lund, what you 
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fear is that I will be unduly influenced by some dis- 
position that the Regional Director made. I think I 
am enough of a lawyer that I shall not rely in mak- 
ing a determination of the issues in this case upon 
matters which are not material. If I do commit that 
error, I am afraid you will just have to have re- 
course to the normal process of appeal. 

I am going to let Mr. O’Brien tell me why he 
thinks this is material. 

Mr. O’Brien: his is material as to the matter 
of jurisdiction, and I say that is serious, and that is 
why Mz. Lund is objecting so strenuously here. 

Trial Examiner Greenberg: Just what—you say 
a representation petition was filed that was admin- 
istratively determined at some stage of its develop- 
ment in the regional office here ? 

Mr. O’Brien: That is mght, sir. 

Trial Examiner Greenberg: How do you think 
that that has any bearing upon the issue here? 

My. Lund: If I may interrupt again, let’s sup- 
pose for [148] illustration we say that the Regional 
Director in that proceeding determined that the 
Board had jurisdiction over Lee’s. That can’t have 
any influence on this case as evidence of the Board’s 
jurisdiction. 

Trial Examiner Greenberg: I don’t think that 
you can say if he does prove that that I have got to 
take it. 

Mr. Lund: That is along the line of his ap- 


proach. 
Mr. O’Brien: No, it is not. I am making no 
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elaim at all that the Regional Director’s determina- 
tion is binding upon the Board or upon this Trial 
Examiner. 

Trial Examiner Greenberg: Not even contending 
that it is persuasive ? 

Mr. O’Brien: It is not even persuasive, but it is 


} important in showing that Mr. Guyon in negotiating 


for his clients did rely at least in part 

Trial Examiner Greenberg: On the assumption 
that they were in commerce and subject to the juris- 
diction of the Board? 

Myr. O’Brien: Upon the Regiona) Director’s dis- 
position of the prior case. 

Trial Examiner Greenberg: I don’t think that 
has anything to do with the issues in this case. I 
will sustain the objection. 

Mr. O’Brien: I will have to come back to the 
same thing in another way then. I am awfully 


SOLry. 

Q. (By Mr. O’Brien): Now, during what pe- 
riod of time, [149] Mr. Guyon, have you negotiated 
for Lee’s Stores? 

A. Well, I have entered into numbers of negotia- 
tions ever since 1937. 

Q. And in connection with Lee’s Stores did you 
ever request a showing that the Amalgamated rep- 
resented a majority of the employees of Lee’s? 

Mr. Lund: Just a moment. I am going to object 
to that on the ground it is incompetent, irrelevant 
and immaterial. There is no allegation in this com- 
plaint relating to the matter of majority. If he pro- 
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poses to challenge that it did not represent an un- 
coerced majority, then we will object because that is 
not put in issue in the pleadings. 

Mr. Rissman: I will join in that objection. 

Trial Examiner Greenberg: Mr. O’Brien? 

Mr. O’Brien: I just want to know whether he 
has ever required of his client 

Trial Examiner Greenberg: What is the materi- 
alitv of that? The pleadings certainly raise no issue 
of the majority status of the Amalgamated at the 
time the contract was entered into. Do the pleadings 
raise such an issue? 

Mr. O'Brien: It is raised automatically as a mat- 


ter of law. 

Mr. Lund: No, itis not. He alleges 

Trial Examiner Greenberg: All right. Let us 
not argue it any further. I will sustain the objec- 
tion—did you want [150] to be heard? Excuse me, 
Mr. Gilbert. 

Mr. Gilbert: I very definitely wanted to be 
heard. There is an allegation here in Paragraph 14 
that by the acts set forth in 8 and 9, namely, the 
execution of the agreement and the continuation of 
the check-off, there is a violation of 8 (a) (1), (2) 
and (3) of the Act, and I submit that by him in- 
corporating the terms of the statute in that sense, 
the question of whether or not—the only way we 
can determine whether or not the company lent il- 
legal assistance to the union is to find out whether 
the union was in fact the statutory bargaimimg rep- 
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resentative of the employees within the meaning of 
Section 9 (a) of the Act. 

Mr. Lund: I want to be heard further. 

Trial Examiner Greenberg: Just one minute, 
please. I would like to look at the complaint. 

My. Gilbert: I don’t think there is any question 
about it, Mr. Trial Examiner. 

Mr. Rissman: May I be heard also, Mr. Green- 
berg? 

Trial Examiner Greenberg: Yes, sir. We will 
let everybody be heard. 

Mr. Gilbert: I would like to add just one addi- 
tional fact, in calling your attention to Paragraph 
8, that the allegation is the respondents enforced 
and gave effect to the agreement and, in the con- 
junctive, they required membership in the Amal- 
gamated Clothing Workers of America as a [151] 
condition of employment. 

Trial Examiner Greenberg: I think I can settle 
this matter. Excuse me for cutting you off. I just 
want to ask the representative of the General Coun- 
sel whether it is the contention of the General 
Counsel in this case that at the time of the execution 
or renewal, if any, of the agreement between re- 
spondents and the Amalgamated, the Amalgamated 
was not the duly designated bargaining representa- 
tive of the employees covered by that agreement? 
Mr. O’Brien: I can answer that question in this 
way, sir: It is the contention of General Counsel 
that if I were permitted to ask proper questions of 
this witness he would testify that at no time did 
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he ever request any showing of majority either of 
any of his individual clients or his clients col- 
lectively. 

Trial Examiner Greenberg: That isn’t what I 
asked you at all. I asked you whether you are 
raising the contention in this case that the contract 
was entered into between the employers and the 
union which was not the duly designated repre- 
sentative of the employees covered by the contract. 

Mr. O’Brien: I am not so charging. 

Trial Examiner Greenberg: Then why do you 
want to ask the question which is now pending? 
What materiality does it have? 

Mr. O’Brien: Because it will show, I think, that 
the [152] witness presently on the stand, although he 
has testified that his organization was—well, prac- 
tically it is out of business, that when the facts 
actually came up, when the question was raised 
as to whether or not the nnit was appropriate for 
collective bargaining, he regarded the organization 
as being in existence; now when a charge is filed 
he finds the organization is dead. I am sure that 
this witness can explain that. 

Mr. Rissman: What difference would the ex- 
planation make if he could explain it, in view of 
the fact that there is no charge or no allegation in 
the complaint here? 

Trial Examiner Greenberg: I just don’t under- 
stand what you are getting at Mr. O’Brien, as to 
what relationship, if any, there is between the 
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majority status of the Amalgamated and the exist- 
ence or nonexistence of the organization. 

Mr. O’Brien: Well, in cutline, suppose I put it 
this way: I think there can be no question on the 
state of the record as it stands now that Federal is 
engaged in interstate commerce. 

Trial Examiner Greenberg: I understand why 
the existence or nonexistence of the Association is 
important in this case, so don’t trouble yourself to 
cover that point, but I don’t see what relationship 
there is between the pending question and that issue. 

My. Gilbert: J think that there is some con- 
fusion in [153] this situation. I would like just a 
moment, without even necessarily going off the re- 
eord, to confer with Mr. O’Brien. I will state that 
the reason for the request is that the charge filed in 
this matter is predicated upon the definite position 
of charging that the Amalgamated Clothing Work- 
ers of America never has been the bargaining rep- 
resentative of the emplovees of either Federal or 
LLee’s, and this coming as a statement by the attorney 
for the General Counsel comes as a complete sur- 
prise to me. 

Mr. Rissman: Well, assuming that the charge 
states as Mr. Gilbert has said, we are proceeding 
upon the complaint and not upon the charge. Ap- 
parently the Regional Director considered that por- 
tion of the charge and decided it had no merit. 

Trial Examiner Greenberg: J think, My. 
O’Brien, you are going to have to take a position 
that you are raising that issue or that you are not. 
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If you are not raising that issue, I certainly don’t 
want to suggest that you do. I just want to say we 
will just confine ourselves to the issues which have 
been raised. There is no use going into the matter 
of the majority status of the Amalgamated, because 
IT can’t see that it has any bearing on the other 
issues. If you would like a recess to consider the 
matter, I am willing to give you one. 

Mr. O’Brien: General Counsel has tried to keep 
this issue within the period of the statute of limita- 
tions here. [154] I think it would be very clear from 
the testimony of this witness that the Amalgamated 
was never designated by the employees either in the 
individual stores or in the collective stores. 

Trial Examiner Greenberg: What you are hint- 
ing at is you are precluded by the statute of limita- 
tions from raising that issue? 

Mr. O’Brien: That is what I am saying. 

Trial Examiner Greenberg: Well, then let us not 
go into it. 

Mr. O’Brien: But it is the matter of commerce 
that I want to bring in here now. 

Trial Examiner Greenberg: You haven’t made it 
clear by what you said what that has got to do with 
commerce. I don’t understand that. I am perfectly 
willing to give you another opportunity to explain 
what relationship there is between the commerce 
issue and whether or not the union was a majority 
representative. 

Mr. Gilbert: I would like to request a five-minute 
recess, Mr. Trial Examiner. 
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Mr. Lund: Before we recess, I would like to 
make one comment. 

Trial Jixaminer Greenberg: I don’t think T am 
granting a recess right at this moment. 

Mr. Gilbert: Mr. Trial Examiner, it seems to me 
the [155] position in this matter by you is that the 
charging party has no interest in the proceeding. 
That seems to be the view of the Trial Examiner. 

Trial Examiner Greenberg: Not at all, sir. 

Mr. Gilbert: The fact of the matter is this, that 
as I understand the function and the rights pro- 
vided by the Rules and Regulations to the charging 
party in a proceeding, rights which any court recog- 
nizes, they have that duty, I will say, speaking now 
on the matter of private litigation, and I think I am 
as familiar with that as the Trial Examiner. The 
fact of the matter is that I think you have a right to 
protect our rights, but the position of the charging 
party in this proceeding is that the issue of whether 
or not the Amalgamated was the constituted bar- 
gaining representative or was not when the agree- 
ment in question was entered into goes definitely to 
the issue of the charge of contravention of Section 
8 (a) (2) of the Act which was contained in the 
charge, and which was accepted and incorporated 
as an allegation in the complaint. There was a defi- 
nite 8 (a) (2) allegation in this complaint as there 
was 1n this charge, and J am surprised at this par- 
ticular point by the fact that the complaint which 
to me alleges very plainly, as I called to the atten- 
tion of the Tral Examiner, that the complaint 
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specifically alleges that by executing the contract 

and by maintaining the check-off the respondents 

have engaged in [156] unfair labor practices within 

the meaning of Section 8 (a) (2) 
Trial Examiner Greenberg: On that che point— 

excuse me, will you, please? [ just want to save 


time? 

I am going to overrule the objection, in view of 
what you have just said, and I hope you don’t feel 
hurt by my interrupting you, but in view of your 
comment I don’t think further argument is neces- 
sary. 

Mr. Gilbert: I agree with you. 

Trial Examiner Greenberg: I think despite the 
fact that the issue of the majority status of the 
union, let us say the legality of the contract as 
being affected by the majority status or non- 
majority status of the Amalgamated at the time 
it was entered into cannot be raised because of the 
statute of limitations, the statute of limitations is 
not, however, a rule of evidence, and that any 
evidence in regard to the status of the union at 
the time the contract was entered into would be 
material on the issue, for example, of the legality 
of the check-off provision, and that therefore it 
is part of the whole picture of illegal assistance 
which is alleged in the complaint. 

I think I am going to reverse my ruling and allow 
the testimony to be given. 

Mr. Rissman: Except, Mr. Greenberg, the para- 
graph 8 of the complaint specifically spells out 
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Mr. Lund: Exactly. [157] 
Mr. Rissman: -——the manner in which the Gen- 


| eral Counsel believes that it is illegal, specifically 


spells out the mamner in which he believes assistance 
was given to the Amalgamated. No place in the 
complaint is any question raised about the majority 


| status of the union. The only question before the 


Examimer, the only question raised by the plead- 
ings, 1s whether or not it was improper for these 
respondents to enter into a union shop contract 
with the Amalgamated. No question is raised as to 
whether they had a right to enter into any agrec- 
ment at all. As Mr. O’Brien stated earlier, he is 


_ not raising that question and can’t raise that ques- 


tion. I den’t think he should be able to go into it 
at this time, in connection with his claim that it 
has a bearing on the case. 

Trial Examiner Greenberg: I am allowing the 
question to be asked, and the matter of the status 
of the Amalgamated to be gone into here, as bear- 
ing on the 8 (a) (2) allegations in the complaint. 

Mr. Lund: I am still going to throw in two 
thoughts here. I feel an allegation of the complaint 
has been completely overlooked. 

Trial Examiner Greenberg: All right, sir. 

Mr. Lund: ‘That is the allegations of Paragraph 
12, where the General Counsel says the effect of 
Paragraph 8 of the complaint is that the nnion 
security provisions, at least in [158] this whole 
contract, were illegal. There is an allegation in con- 
nection with 9 (e) of the act in there. 
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Trial Examiner Greenberg: That is right. I am 
accepting this testimony as bearing not on the 
legality or illegality of the contract itself, but as 
bearing on the whole picture of alleged assistance to 
the Amalgamated. 

Mr. Lund: I think you ought to point out the 
fact which is in the record that as of the date that 
this contract was signed, which is December 17, 
1948, there was then in effect a valid contract with 
a union shop provision, under which the great ma- 
jority of the employees had to be members of this 
union. That contract was signed before the Amend- 
ment to the Act in June of 1947. 

Trial Examiner Greenberg: Between the Amal- 
gamated and the—— 

Mr. Lund: C.1.0., which is General Counsel’s 
Exhibit 3 in the record here. 

Trial Examiner Greenberg: I will receive it as 
a fact to be taken into consideration, and I will 
certainly do so. 

Proceed, Mr. O’Brien. 

Mr. O’Brien: There is a question pending, Mr. 
Trial Examiner. 

Trial Examiner Greenberg: I remember what 
the question was, if you don’t mind my restating it. 

Mr. O’Brien: Quite all right, sir. [159] 

Trial Examiner Greenberg: When you were ne- 
gotiating the contract with the respondents, the con- 
tract in question being the one signed on December 
17, 1948, did you at any time request the representa- 
tive of the Amalgamated for anv proof that his 
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union represented a majority of the employees in 
the firms covered by the contract? 

Mr. Ladar: He didn’t ask about all the firms, 
did you Mr. O’Brien? 

Mr. O’Brien: No. 

Trial Hxaminer Greenberg: No, I say Lee’s and 
Federal Stores. 

Mr. Ladar: Just a minute. Insofar as Federal 
is concerned, I object to that question upon the 
ground that it is incompetent, irrelevant and imma- 
terial, and that since the Trial Examiner has dis- 
closed his basis for allowing the question is that 
the Board has charged violation of Section 8 (a) 
(2), I would like to call your attention to the fact 
that Paragraph 15 of the complaint, in striking con- 
trast with the allegations in the last of Paragraph 
14, does not even charge Federal with a violation 
of Section 8 (a) (2), but Section 8 (a) (1) and (8). 

Mr. Gilbert: I call counsel’s attention to Para- 
graph 14, which charges Federal. 

Mr. Ladar: Is Federal mentioned in there? 

Trial Examiner Greenberg: In 14, yes. [160] 

Mr. Ladar: At any rate, the objection was that 
it is still incompetent, irrelevant and immaterial. 

Mr. Lund: I join in the same objection. 

Trial Examiner Greenberg: The objection is 
overruled. 

The Witness: The answer is no, it was none of 
my business. 

Q. (By Mr. O’Brien): Thank you, sir. Now, 
before you obtained the signatures to this December 
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17, 1948, contract, had you been advised by the 
Board of the dismissal of the representation case? 

A. Talking about what case now? 

Q. That is Case No. 21-RC-596. 

Mr. Lund: We object to the question on the 
same grounds. 

Trial Examiner Greenberg: I admire your per- 
sistence. 

Mr. O’Brien: I am going to ask right at this 
point in connection with that to make an offer 
of proof, and I will request Mr. Lund to supply 
certain details. 

Trial Examiner Greenberg: I sustain the objec- 
tion. 

Mr. O’Brien: The document that he has now, ! 
offer to prove. 

Mr. Lund: I will stipulate to the dismissal of 
the petition on the date of this document, if that 
is what you are after. 

Mr. O’Brien: I mean, sir, that I want to have 
you read certain language from it. 

Mr. Lund: Well, that I won’t do. I will stipulate 
now if [161] you want me to stipulate that on De- 
cember 3, 1948, the Regional Director dismissed the 
petition, a copy of which you introduced as General 
Counsel’s Exhibit 5. 

Mr. O’Brien: That would be in the case 21- 
RC-596 2 

Trial Examiner Greenberg: Do you want to so 
stipulate ? 

Mr. O’Brien: I will so stipulate. 
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Trial Examiner Greenberg: On December what? 

Mr. Lund: December 3, 1948. 

Mr. O’Brien: December 3, 1948. 

Trial Examiner Greenberg: The Regional Di- 
rector dismissed the petition in case what? 

Mr. O’Brien: 21-RC-596. 

Trial Examiner Greenberg: All right, sir. 

Mr. O’Brien: General Counsel’s Exhibit 5 for 
identification we will introduce into evidence as the 
copy of that original petition filed by the Clerks 
union involving Lee’s Department Stores. 

Myr. Rissman: If the Examiner please, if we are 
going to go into portions of Case No. 21-RC-596, T 
think it is going to become incumbent upon the 
Amalgamated to introduce everything that occurred 
there, because if any portion of those proceedings 
is at all material for anything here, I think the 
Trial Examiner and the Board should have the 
benefit of the complete investigation made by the 
Regional Director and the contentions of the parties 
and the circumstances surrounding the £162} entire 
investigation. Otherwise, I submit that none of it 
is material. 

Trial Examiner Greenberg: I have sustained Mr. 
Lund’s objection to the question regarding the R 
case, and counsel have simply stipulated the fact 
of the dismissal of the petition. 

My. Rissman: Of which vou could have taken 
judicial notice without the stipulation. 

Mr. O’Brien: That is right. Will you mark this 
for identification as General Counsel’s Exhibit 7? 
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(Thereupon the document above referred to 
was marked General Counsel’s Exhibit No. 7 
for identification.) 


Mr. O’Brien: General Counsel’s Exhibit 7 next 
in order, which I expect to have rejected on the 
basis of the T'rial Examiner’s prior rulings, is a 
copy of a letter dated December 3, 1948, addressed 
to Retail Clerks International Association, A. F. of 
L., 624 Rives Strong Building, 112 West Ninth 
Street, Los Angeles 15, California, attention of 
Adele Stillwell, re Lee’s Department Store, Case 
No. 21-RC-596, showing that copies were served 
upon Lee’s Department Store, 6501 Pacific Boule- 
vard, Huntington Park, California. Is that the 
copy that you have, Mr. Lund? 

Nis laund: Yes. 

Trial Examiner Greenberg: That is a copy from 
the Regional Director? [163] 

Mr. O’Brien: From the Regional Director, and 
bears the signature of Howard FI’. LeBaron, is that 
right, Mr. Lund? 

Mr. Lund: That is correct. 

Mr. O’Brien: The pertinent portion of this ex- 
hibit is paragraph 2. 

Mr. Lund: TI will object to your reading that. 
Tf you are going to offer it as an exhibit, it will 
be admitted or it won’t be admitted. If it is not 
admitted, it will be in the rejected exhibit file. 

Trial Examiner Greenberg: If you want to take 
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a suggestion, why don’t you just make an offer of 
proof and get your position in the record? 

Mr. Lund: I have no objection to the Trial 
Eixaminer reading the letter. Make an offer of the 
exhibit, then if he rejects it make your offer of 
proof and it will be in the rejected exhibit file. 

Mr. O’Brien: There is no question of the au- 
thenticity of it. There is only one paragraph J 
want in here. 

Mr. Lund: I will hand it to the Trial Examiner 
so he can rule on it. 

Mr. O’Brien: I offer General Counsel’s Exhibit 
No. 7 in evidence. 

Mr. Lund: To which we object on the grounds 
it is incompetent, irrelevant and immaterial. 

Trial Examiner Greenberg: I take it that this 
letter is [164] being offered to establish the point 
which I rejected by sustaining Mr. Lund’s objection 
to a question about the representation proceeding, 
is that correct, Mr. O’Brien? 

Mr. O’Brien: In substance, ves, sir. 

Trial Examiner Greenberg: Then JI will reject 
General Counsel’s Exhibit 7 and direct that it go 
into the rejected exhibits file. 


(The document heretofore marked General 
Counsel’s Exhibit No. 7 for identification was 
rejected.) 


Mr. O’Brien: And I might as well warn vou, 
Mr. Examiner, before we adjourn I will probably 
reargue that with you. I am sorry. 


252 Leo Katz, et al., vs. 


(Testimony of Frank R. Guyon.) 

Mr. Rissman: That is fair warning. 

Q. (By Mr. O’Brien): Now, there was one 
other question I wanted to ask you, Mr. Guyon. 
That is, in your knowledge of the credit store busi- 
ness in California, which is very long, sir? 

A. Oh, within my field of knowledge, limited 
field of knowledge, 22 years. 

Q. And in your expert opinion would it be pos- 
sible for a credit store, such as your client’s, to oper- 
ate without credit information from all over the 
country ? 

Mr. Lund: We object to the question on the 
ground the witness is not qualified, it is not limited 
to our client, Lee’s; it is general, vague and in- 
definite, calls for a [165] conclusion. 

Mr. Rissman: I would further object on the 
ground that it has no relation to any of the issues 
in this proceeding. 

Trial Examiner Greenberg: I will overrule the 
objections. 

The Witness: Repeat it, please. 

Mr. O’Brien: Will you read the question? 


(The question was read.) 


The Witness: In my opinion, expert or not, 
there isn’t a single one of them that once out of 
ten thousand times requires any information from 
any part of the country except in this area in South- 
ern California here, so far as the stores are con- 
eerned that are located here. 

Mr. O’Brien: Thank you, sir. 
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Mr. Gilbert: I have a few brief questions, and 
they will be supplementary, Mr. Trial Examiner. 


Cross-Examination 
By Mr. Gilbert: 


Q. Mr. Guyon, do you remember attending an 
informal conference at the offices of the Twenty- 
First Region of the National Labor Relations Board 
in connection with the investigation of Case 21-RC- 
996 on or about November 15, 1948 ? 

Mr. Lund: We object to the question as incom- 
petent, irrelevant and immaterial. Again he is going 
into the prior R case. 

Trial Examiner Greenberg: I would like to ask 

| Mr. Gilbert [166] to state the purpose. 

_ Mr. Gilbert: I will be glad to state the purpose. 

| It is to show this, that at this conference at that 
date, the witness who now has stated a contrary 

position with regard to the existence of the Credit 
Stores Association, stated affirmatively that such 
an association existed and took a position with re- 
spect to bargaining. 

Trial Examiner Greenberg: Overruled. 

Q. (By Mr. Gilbert): Do you remember the 
question? Were you at this conference on Novem- 
ber 15th? A. Yes, I was. 

Q. Do you remember that I was also present 
at that conference? A. Yes. 
| Q. Isn’t it a fact that you made the statement 
at that conference that for over 10 years the mem- 
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bers of the Credit Stores Association had been bar- 
gaining on an association-wide basis? 

A. I don’t recall making the exact statement, but 
I may have. 

Q. Do you recall making any statement similar 
in substance or effect? 

A. I don’t remember now about the point, I 
don’t remember, but I remember Mr. Taylor asked 
me some questions along that line and I answered 
to the best of my belief. 

Q. What do you remember on the subject of as- 
sociation-wide bargaining at that conference? [167] 

A. Well, that is too broad a question. 

Q. You let the Trial Examiner decide that. I 
am asking you, you see. 

A. I don’t know what you mean, I will say. 

Q. You say you remember that Mr. Taylor asked 
vou some questions and vou gave him some answers. 
T want your best recollection of what those ques- 
tions were and what your answers were. 

A. He asked me if J had a copy of the contract 
and I showed it to him and showed him the signa- 
tures on the contract, and then you asked me if you 
could see it, and you remember I said I can’t let 
you have it. 

Q. Pardon me just a minute. You are referring 
now to General Counsel’s Exhibit No. 3 in this 
proceeding, 1s that right? A. Whatever it is. 

Mr. Lund: That is right. 

Mr. Rissman: This document with the wage 
clause deleted. 
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The Witness: The contract. Well, it probably 
was not this same document, because I think we 
printed them later, but it was very probably a dupli- 
eate of this document, yes. 

Q. (By Mr. Gilbert): You say at that time you 
declined to show all of the document to me, is that 
right ? 

A. Isaid I would show you certain specific pass- 
ages vou might ask for, but I felt in respect to the 
other union that [168] it would not be fair to show 
the wage clauses. 

Q. Do you recall any discussion at that con- 
ference of the Credit Stores Association ? 

) <A. Yes. 
: Q. What do you recall? 
_ A. Tremember there was a conversation about it. 

Q. Do you remember any discussion of the func- 
tion of the Credit Stores Association ? 

A. I think so. 

Q. Do you remember any reference to the South- 
ern California Merchants Association ? 

A. No, I don’t remember any. 

Q. Well, to attempt to refresh your recollection, 
do you remember your stating to Mr. Taylor, fleld 
investigator for the Board, that the Southern Cali- 
fornia Merchants Association functioned as a credit 
bureau and trade association, and that the Credit 
Stores Association’s sole function was that of bar- 
gaining with respect to contracts? 

A. Ivery probably did. I can’t remember it. 
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Q. At any rate, that was the fact at that time. 
wasn’t it? 

A. That was the fact at that time, yes, so fav 
as In my opinion, it was. 

Q. Now, on this matter of the length of time 
that the Association members had dealt with unions 
generally, do you remember pointing out that im 
1941—that previous to 1941, [169] the members of 
the Association had had agreements jointly with the 
American Federation of Labor? 

A. Will you please explain what vou mean by 
jointly? That term has been abused often in my 
relations. 

Q. Do you remember saying anything about 
them having had, the members, having contracts 
with the A. F. of L. prior to 1941? 

A. J think I did. 

Q. And then do you remember telling Mr. Taylor 
at that time that the first Amalgamated contract 
was in 1941? A. Probably. 

Q. And do you remember listing for him the 
members of the Credit Stores Association who were 
parties to General Counsel’s Exhibit 3? 

A. JI don’t recall that I listed them at that 
moment or at that conference, but IT did get them 
to him later. 

Q. You don’t remember naming Brown’s, Star 
Outfitting, Federal, Golden State Department 
Stores, Coast Department Stores, Lee’s Department 
Stores and one other? 

A. I don’t recall, but it is very possible I did. 
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If Mr. Taylor had asked me I certainly would have 
answered that. 

@. And you also believe it is probable, isn’t it, 
that you told him that they were members of the 
Credit Stores Association ? A. Yes. [170] 

Mr. Gilbert I have no further questions. 

Trial Examiner Greenberg: Anything further? 

Mr. Lund: I have a few questions. 

Trial Examiner Greenberg: Do you have any 
further questions ? 

Mr. O’Brien: No, I have no further questions. 

Mr. Lund: I have some. 

Q. (By Mr. Lund): General Counsel’s Exhibit 
2, which are these bylaws, you made from the 
original for Mr. Taylor at his request for that docu- 
ment, did you not? 

A. I don’t know whether that was sent to Mr. 
Taylor. It was somewhat subsequent to that, if this 
is it, if this is what I mailed to him. 

Q. Did you mail to Mr. Taylor excerpts from 
the bylaws of the Credit Stores Association? 

A. Excerpts, yes. 

Q. Did the bylaws of the Credit Stores Associa- 
tion provide for annual meetings of the member- 
ship ? A. I am quite sure they did. 

Q. Have there been since 1941, so far as vou 
know, any annual meetings of the members of the 
Credit Stores Association, if there were sueh mem- 
bers? 

A. Well, there have not been for a good many 
years. I don’t know when—I don’t know just when 
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they ceased. I don’t believe there was one after 
—I am quite sure there were [171] none after 1941. 

Q. The bylaws provided for the annual election 
of directors? A. Yes. 

Q. Have there been, since sometime around 1941, 
any annual elections of directors? 

A. There was never any election since that of 
directors. 

@. Have there been any elections since 1941, so 
far as you know? 

A. Well, in my opinion the starting directors 
held on, those that were elected before that. 

@. Has there been anybody who since 1941 or 
at this time is purporting to act as directors of this 
association ? A. No. 

Q. Have there been any officers in this associa- 
tion, so far as you know, since 1941? 

A. Same answer, that in my opinion there were 
not, because there was no election. I don’t think 
anybody considered that there was an actual as- 
sociation after those first Amalgamated contracts 
were signed in 1941. 

Trial Examiner Greenberg: Didn’t you consider 
that there was an association in 1947? 

The Witness: In a very loose sense. I had kept 
on using the same name and the designation and 
probably still would have continued to do so if 
it had been offered to me again. Going back to 
then that is the way I recall the [172] circumstances 
here, and J think I will still go on using it instead 
of all this. 
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Trial Examiner Greenberg: I don’t mean to be 
offensive, but you are not acting on any other basis 
in 1947 when you entered into the contract? 

The Witness: I did not enter into the contract. 

Trial Examiner Greenberg: When you negoti- 
ated in the name of this association for respondents. 

Mr. Lund: I would have to object now, object 
to questions based on an incorrect assumption, and 
T call the attention of the Examiner to the fact that 
if he examines General Counsel’s Exhibit 7 and 
General Counsel’s Exhibit 4, that those are separate 
contracts with each company. 

Trial Examiner Greenberg: Yes, but thev also 
have right on their face a recital that they are 
entered into by and between the-—— 

Mr. Lund: By and _ between the _ signatory 
parties. 

Trial Examiner Greenberg: The Credit Stores 
Association and the Amalgamated, and Mr. Guyon 
has previously testified that he negotiated this con- 
tract with the representitives of the Amalgamated, 
is that correct? 

The Witness: No, that is not correct: I did not 
negotiate the contract. I entered into the negotia- 
tions. ; 

Trial Examiner Greenberg: Didn’t vou in vour 
previous testimony testify that you had talked to 
the representative of [173] the—that you had been 
approached by the representative of the Amalga- 
mated ? 

The Witness: That is right. 
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Trial Examiner Greenberg: With the demand 
for higher wage scales? 

The Witness: That is right. 

Trial Examiner Greenberg: And that you had 
negotiated with him on that question? 

The Witness: That is right. 

Trial Examiner Greenberg: And that finally vou 
reached an agreement with them on that? 

The Witness: Wait a minute. I testified ——— 

Trial Examiner Greenberg: I just wanted to 
find out what the contention was. 

The Witness: To make it very accurate, mv 
recollection of my testimony is this: That the check- 
off and increase for the employees were relayed to 
each individual store, and that a group of them met 
in my office at the Southern California Merchants 
Association and discussed prevailing wages. Mr. 
Glasman of the Amalgamated claimed that the con- 
tract rates were too low for a living wage, and thev 
asked me to gather data on the prevailing wages, 
and they had another meeting and they decided each 
one individually. 

Trial Examiner Greenberg: Who decided? 

The Witness: ‘The store owners and all of [174] 
them. 

Trial Examiner Greenberg: Where was the 
meeting held? 

The Witness: They met in my office and dis- 
eussed the prevailing wages and some appraisals in 
the monthly rates those prevailing wages indicated, 
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and they told me, each one of them separately, no 
one had any control over the other. 

Trial Examiner Greenberg: And then subse- 
quently, as you testified, this contract was mimeo- 
graphed in your office, was it not? 

The Witness: Yes, yes. 

Trial Examiner Greenberg: And you had this 
recital put in—I assume you are the one that had 
that recital put in? 

The Witness: That has been put in for yeais 
and years. 

Trial Examiner Greenberg: And then it was 
put in this, too? 

The Witness: That is right. 

Trial Examiner Greenberg: By and between the 
members signatories of Credit Stores Association ? 

The Witness: I could have just as well put in 
there between signatory members of the’ Souther 
California Merchants Association, because they are. 

Trial Examiner Greenberg: But you didn’t? 

The Witness: No, I didn’t use that designation. 

Trial Examiner Greenberg: What I am getting 


at, at the time these discussions were taking place. 


didn’t you in your own mind assume that vou were 
acting as the representative of [175] the Credit 
Stores Association in behalf of these people? 

The Witness: No, because at that time I knew 
I wasn’t because J had been designated prior to 
this by each individual member as his attorney on 
another retainer as their labor relations attorney. 


Each individual paid me individually. 
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Trial Examiner Greenberg: But that did not 
cause you to change the form of the contract and 
enter into individual contracts. You still retained 
the same contract with the name of the Association 
on it? 

The Witness: That is right, just had it copied 
and changed the rates, whatever it was. 

Trial Examiner Greenberg: At the time the con- 
tract was signed, did any representative of the em- 
plovers who signed the contract raise any question 
about the name of the association being in there? 

The Witness: Why, no. 

Trial Examiner Greenberg: Nobody raised any 
question about that? 

The Witness: No. I will clear that up, if you 
want me to. 

Tria] Examiner Greenberg: I would like you to 
tell us all vou know. 

The Witness: If someone had asked me the day 
that this contract was signed, ‘‘Is there such a thing 
as the Credit Stores Association?’’, I would have 
said. ‘‘Sure.’’ ‘What is it?’’ [176] I would have de- 
scribed it. ‘Do you have any connection with it?” 
J would have said, ‘‘Yes, I am secretary.’’ 

But since then I have been reviewing it and those 
conclusions I might have made at that time are 
wrong. 

Trial Examiner Greenberg: That is all I wanted 
to find out. 

Q. (By Mr. Lund): As I understand the testi- 
mony so far, since about 1941, so far as you know, 


a 
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there have been no officers, directors or employees 
of the Credit Stores Association, meetings of mem- 
bers or any committees appointed, or acts of any 
character, is that the substance of it? 

A. No elections or appointments of committees, 
except at times a certain number of stores would 
act as a committee on their own, the same as our 
discussion with Mr. Glasman, our association or 
whoever it was meeting with Mr. Glasman. I don’t 


recall even that in the recent years. I mean by 


recently three, four, five years. 
Q. Directing your attention to General Coun- 
sel’s Exhibit 7, of the excerpts from the bylaws it 
spells out in article 8 the powers of the directors, 


| and paragraph 6 of article 5 has some provisions 


relative to the board of directors shall decide all 
| questions arising in the interpretation of the agree- 
ment made with major units of the association or 
its members or other parties and so on. Since at 
least 1941 has any group met purporting to act as 
the Board of directors of [177] the association made 
any interpretations or decided any question involv- 
ing the interpretation of the C.I.0. contracts? 

A. Never. 

Q. Have there been any questions involving a 
specific interpretation of C.I.O. contracts? 

A. Qh, yes. 

Trial Examiner Greenberg: Was the wage scale 
that was agreed upon in that contract dated Decem- 
ber 17, 1948, a blanket wage scale to cover all of 
the signatories ? 
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The Witness: Nobody was committed to sign 
anything. 

Trial Examiner Greenberg: And when they 
signed, those employers who did sign the contract, 
did they sign and agree to one standard wage scale 
for all of them, or were there individual wage scales 
provided for each individual signatory ? 

The Witness: Well, in many respects, In most 
of those, I will say, the wage scales certainly, the 
wage scales were similar. In other stores they did 
not apply. 

Trial Examiner Greenberg: In other words, you 
don’t deny that some of the employers had a class 
of employees that some of the other employers did 
not employ ? 

The Witness: That is right. 

Trial Examiner Greenberg: But was there any 
wage scale which called for certain scales of wages 
for given categories of emplovees which applied to 
all the signatories ? 

Mr. Lund: That is in the exhibit. [178] 

Trial Examiner Greenberg: I see what you are 
referring to right there on the first page. That I 
don’t have to ask any questions on. 

Mr. Lund: No. It shows that it is uniform. 

Q. (By Mr. Lund): Now, the bylaws provide 
that the secretary take the minutes of meetings 
down ? A. Yes. 

Q. Have you kept any minutes of meetings since 
1941? A. I never kept any, before or since. 

Q. And did the bylaws also provide any secre- 
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tary was to make an annual report of the conduct 
of the business of the association ? A. Yes. 

Q. At least since 1941 have you made any such 
report? 

A. Well, I would have—about the only report 
I have made is once in a while, not every year, two 
years, maybe three, sometimes less, I mailed them 
a financial statement or something like that. 

@. When was the last time you mailed any such 
financial statement ? 

A. I don’t know, a couple of years, maybe three 
or four years. I don’t know. There was no obliga- 
tion on me at all. They didn’t expect it. 

Q. Do you have any funds in a bank account in 
the name of the Credit Stores Association? [179] 


A. At the present time, yes. 

Q. About how much? 

A. About $175.00, I guess, something like that. 
Q. Those were collected on various dates? 
A. There is no current. 

Q. There has been no income? 

A. I don’t know as there ever has been. 


@. My point is, when was the most recent addi- 
tion to that account? 

A. Oh, sometime in 1948. 

Q. Nothing since then? 

A. Iam not sure about that. I haven’t anv re- 
cent addition. As I mentioned yesterday, I was 
allowed to draw a certain amount from time to 
time. Most of that stopped in December, 1948, and 
when I became separate individual attorney for the 


266 Leo Katz, et al., vs. 


(Testimony of Frank R. Guyon.) 
different stores, they paid me direct that retainer 
fee. 

Trial Examiner Greenberg: Did that happen be- 
fore or after the execution of this contract? 

The Witness: Before. 

Q. (By Mr. Lund): As I understand your testi- 
mony on direct, you did meet with a group of em- 
ployers on or about December 9, 1948, relative to 
wage scales? 

A. We did hold a meeting, but I wouldn’t be 
sure that was the last one or not. [180] 

Q. At that time there was a meeting among 
these employers and the employers were asked to 
provide the wage scale for the employee’s union, 
is that correct? 

A. Well, each one was asked if he would be 
willing to have this for the wage scale, they asked 
each other. 

@. And each of them expressed himself? 

A. Each of those present expressed themselves, 
some of them objecting a little on this point or that. 

@. Did Mr. Lee express the opinion of Lee’s De- 
partment Stores ? 

A. I eouldn’t say. I don’t remember as to 
whether he was there. I think he was, yes. 

Q. And he did express assent to the new wage 
scale? 

A. Well, if he was there he did, because I know 
all those present did. 

Q. Was Mr. Brown there? A. No. 

@. Was anybody else absent from the meeting, 
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other than Brown, of those who signed the contract, 
subsequently signed the contracts? 

A. Well, I have an idea one other was absetié. 
but I am not sure. 

Q. After this meeting of December 9th, did you 
contact Mr. Brown and ask him if this scale would 


be satisfactory to his store? [181] A. “Wiles: 
Q. Mr. Brown negotiated a contract with that 
wage scale in it, then, did he? A. Yes, sir. 


Q. Directing your attention to General Counsel’s 
_ Exhibit 4, you will notice at the top of the page 
where the date appears there is a line under 17th. 
Do you recall that on the onginal of that document 
| the date was inserted in ink, the 17th? 

A. Ido recall it. 

Q. Was it inserted in ink, the 17th, the same 
day the contract was signed ? A. IJ think so. 

Q. Do vou reeall whether [Farley’s ever signed 
any contract different from the one signed by these 
_ other companies ? A. Yes. 
Q. That was with the C.1.0.? 
A. Oh, I misunderstood your question the first 
time. I thought you meant the Amalgamated. I beg 
| your pardon. Contract different from this one? 

Q. Well, did they ever sign? 

A. Different from the other members? 

Q. Was Farley’s at one time a member of the 
Credit Stores Association ? A. Yes. [182] 

Q. And did they join in any contract with the 
other employers who had signed the contract with 
the C.L0.% 
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A. That is right, the Amalgamated contracts. 

Q. Did they sign at any time any separate con- 
tract with the C.1.0., different in any respect from 
this so-called Amalgamated contract? 

A. Yes, they did. 

Q. The negotiations on that were handled 
through you? 

A. Well, just taiking to Mr. Glasman for them, 
I guess. [ may have asked Mr. Glasman at their 
request whether he would make that change in their 
contract, that difference in their contract. 

Q. There was just one thing different in that 
contract from the one that the others signed ? 

A. Well, at least one. 

Q. At the time that that was signed, the contract 
was signed between Farley’s and the C.LO. and 
this Amalgamated Clothing Workers, was Farley’s 
a member of the Credit Stores Association, 1f there 
were any members? IN, NCS. 

Q. Directing your attention again to Genel 
Counsel’s Exhibit 4, in Paragraph 11 thereof, has 
that paragraph or a similar paragraph been in each 
of the contracts with the C.I.O. since 1941? 

Mr. O’Brien: What article again, sir? [183] 

Q. (By Mr. Lund): Article 11. 

A. Well, I am sure it was in that. It was in the 
A. F. of L. contracts that preceded it. 

Q. Directing your attention to Article 5, sub- 
paragraphs 2 and 3, do you recall whether the union 
shop provisions therein contained were originally as 
set up in the contract of the C.I.O. at the request of 
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the union, the C.I.0O., or at the request of the em- 
ployer? A. Yes. 

@. At the union’s request ? A. Yes. 

Q. Now, as I understand it, it was after this 
meeting of December 9, 1948, that a group of em- 
ployers held a meeting with Mr. Glasman and set- 
| tled on the new wage seale in the contract? 

A. Yes. 

Mr. Lund: No further questions. 

Trial Examiner Greenberg: Anything further 
with this witness? Thank you, sir. 

Mr. O’Brien: Nothing further. Thank you very 
kindly, Mr. Guyon. 

Trial Examiner Greenberg: You have no fur- 
ther questions ? 
Mr. Ladar: No, I have no further questions. 


(Witness excused.) [184] 


* * * 


—— 


ROBERT M. GISSER 
a witness recalled by and on behalf of the General 
Counsel, having been previously duly sworn, was 
examined and testified further as follows: 


Direct Examination 

By Mr. O’Brien: 

| Q. Now, picking up where we left off vesterday, 
| Mr. Gisser, for Mr. Lund’s benefit, I think you 
testified brietly that you were in charge of the Fed- 
eral Division of Speigel ? 

A. That is right. [185] 


ay % * 
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Trial Examiner Greenberg: In other words, of 
the total volume of annual purchases that you make, 
approximately 30 per cent are shipped to you or 
purchased from supphers and shipped to you di- 
rectly from outside the State of California? [189] 


* * * 


The Witness: I think we will be closer if I say 
25 per cent. That would be correct. 


* a * 


Q. And then you said approximately 20 per cent 
of your total purchases each year are purchased 
from jobbers or other suppliers in the State of Cali- 
fornia, but which you know originate from outside 
of the State of California? A. That is right. 


* & * 


Q. You said 25—you are right. So that makes up 
approximately 45 per cent? 

A. That is about what it is. 

@. Is the remainder purchased and manufac- 
tured inside the State of California? 

A. Pretty much that, take off 5 per cent one way 
or the other, but we don’t always delve into the 
exact locality. [190] 


Redirect Examination 
* * ~ 
By Mr. O’Brien: 
Q. Well, in any event, the three stores, the one 
downtown here, the one on South Broadway and the 
one in Huntington Park are the three stores that 
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are covered by the contracts with the Amalgamated ? 
A. Yes, that is right. 
1 Q. And they are the only stores you have covered 
by the Amalgamated ? A Phas rieht. 
Q. And what is the total business of those three 
stores ? 
Mr. Ladar: Would you know the purchases of 
those three stores ? [194] 


* % * 


The Witness: ‘The volume of purchases for the 
three. Let’s see if 1 have got a little note here to 
sort of expedite this. A range of two hundred and 
fifty to about three hundred twonty-five thousand 
dollars. [195] 


| * * * 


WALTER L. KEEN 
a witness called by and on behalf of the General 
Counsel, having been first duly sworn, testified as 
follows: 


Trial Examiner Greenberg: State your name 
and address. 

The Witness: Walter L. Keen, 510 Warner 
Avenue. 


Direct Examination 
| 
By Mr. O’Brien: 
Q. Your business address, sir? 
6501 Pacific Boulevard, Huntington Park. 


A 
@. You are employed by whom? 
A. Lee’s Department Store. 
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Q. In what capacity? 

A. General Manager. [246] 

@. How long have you held that position? 

A. Approximately five years. 

Q. It is called Lee’s Department. What depart- 
ments do you have, sir? 

Mr. Lund: Just a moment. I am going to object 
to the question and any succeeding questions along 
the same line. Counsel indicated that he wanted to 
interrogate this, My. Keen, in respect to commerce, 
which we haven’t admitted. 

Trial] Examiner Greenberg: Objection overruled. 

Mr. O’Brien: Will you read the question, Mr. 
Reporter? 


(The question was read.) 


The Witness: Men’s, women’s and children’s ap- 
parel, jewelry, houseware, furniture and appliances 
and shoes. 

@. Are those all separate departments ? 

A. I don’t understand you. 

Q. Are they all separate departments? 

A. J don’t understand what vou mean by ‘‘sepa- 
PaiGen 

Q. You have separate departments in your store 
for each category of merchandise ? 

A. You mean physically? 

Q. Yes. 

A. Well, the merchandise is separated. 

Q. That’s right. And vou have a separate man- 
ager for each department? A. No. [247] 
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@. About how many employees do you have in 
the store? 
| A. I would say approximately 60 full-time em- 

ployees. 

Q. Sixteen? A. Sixty. 

Q. Sixty full-time employees. Approximately 
| what percentage of your business is done on credit, 
sir? 

Mr. Lund: ‘To which we object on the ground it 
is not in the pleadings in this case. There is nothing 
in the allegations of the complaint relative to that. 

Trial Examiner Greenberg: Overruled. 

The Witness: By ervedit, you mean installment 
eredit? 

eee, 1, O’Brien): That’s ,ight, sif. 

A. I would say approximately 70 to 75 per cent. 

@. Thank you, sir. I show you General Counsel’s 
Exhibit 5 for identification, and ask you if you have 
seen that before? 

Mr. Lund: I object to the question on the 
ground it is incompetent, irrelevant and immaterial. 
It has been so ruled by the Trial Examiner. 

Trial Examiner Greenberg: ‘That is the one that 
was rejected ? 

Mr. Lund: That’s mght. 

Trial Examiner Greenberg: Sustained. 

Mr. O’Brien: You mean I can't inquire whether 
he saw it or not? 

Mr. Lund: It isn’t material if he did see it. [248] 

Trial Examiner Greenberg: Sustained. 


274. Leo Katz, et al., vs. 


(Testimony of Walter L. Keen.) 

Q. (By Mr. O’Brien): After you saw this peti- 
tion, sir, what action did you take? 

Mr. Lund: I object to the question on the ground 
it assumes a fact not in evidence and immaterial. 

Trial Examiner Greenberg: Sustained. 

I should like to inquire at this point in order to 
avoid any possible injustice to you, if your inquiry 
is with relation to this subject matter or is it di- 
rected at some other point other than the one which 
you explained previously when I rejected this ex- 
hibit? 

Mr. O’Brien: What I am doing, sir, is using 
this document to call the witness’ attention to a 
particular time. I mean no disrespect. 

Trial Examiner Greenberg: I am not offended 
in the slightest. 

I wanted to ask whether you were pursuing that 
line of inquiry or directing it to some point other 
than the one you have already called to my attention. 

Mr. O’Brien: Perhaps IT can do it this way: I 
would offer to prove through this witness that when 
he received notice of the filing of this petition from 
the Labor Board he did inquire of his Depart- 
ment heads whether or not the A. F. of L. had a 
majority in his store. 

Trial Examiner Greenberg: How is that mate- 
rial to the [249] issues here? 

Mr. O’Brien: It is material in that—and I am 
not going to put the answer into his mouth—he 
may have or may not have had a majority at the 
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time Lee’s Department Store signed the contract 
which is already in evidence. 

Trial Examiner Greenberg: I get your point. I 
will allow you to pursue that line of inquiry. 

You don’t have to refer to that document neces- 
sarily. You can ask whether there came a time when 
he made such an inquiry of his Department heads. 

Q. (By Mr. O’Brien): Mr. Keen, you have 
heard our discussion. Did you receive a copy of the 
petition from the Labor Board? 

Mr. Lund: I am going to object to it on the 
grounds that it is incompetent, irrelevant and im- 
material. 

Trial Examiner Greenberg: I will overrule the 
objection. 

The Witness: Yes, we did. 

Mr. Lund: Wait a minute. Read the question 
back to the witness. 


(The question was read.) 


The Witness: J don’t know what the petition is. 

Mr. Lund: He didn’t receive it. He never saw 
it until this hearing. 

Q@. (By Mr. O'brien): Did you receive notice 
of the filing of a petition? A. Yes, sir. [250] 

Mr. Lund: Let that be a lesson to you, Mr. Wit- 
ness, to listen to the questions and auswer accurately. 

Q. (By Mr. O’Brien): What action did you 
take ? 

Mr. Lund: We will object to the question on the 
grounds it is incompetent, irrelevant and immate- 
rial. 
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Trial Examiner Greenberg: JI assume that Mr. 
O’Brien is still pursuing the line of inquiry which 
he indicated, and I will overrule the objection. 

Mr. O’Brien: Would you read the question? 


(The question was read.) 


The Witness: I inquired of my Department 
heads as to whether or not to their knowledge there 
were any members of the American Federation of 
Labor among our emplovees. 

Q. (Br Mr. O’Brien): And what replies dig 
vou receive ? 

Mr. Lund: I object to the question on the ground 
it is incompetent, irrelevant and immaterial. 

Trial Examiner Greenberg: Overruled. 

The Witness: I[t was stated by some of them that 
they had heard some discussions on the part of a 
few of the women employees regarding the A. F. of 
L. The number of employees whose names were 
mentioned in any way in that respect, as either 
having commented or in any way related, was either 
five or six of the women employees. 

Q. Again calling your attention to the first of 
December of 1948, which is approximately this time, 
at that time did you [251] have a contract with the 
Amalgamated ? 

A. I don’t believe it was December the first, 
1948; I believe it was several months before that. 

Mr. Lund: It is all immaterial. I might offer the 
fact in order to get the accurate date of the Re- 
gional Director’s letter, if I have got it. 


National Labor Relations Board Pau 


(Testimony of Walter L. Keen.) 

We will stipulate, if you want to, that the Re- 
gional Director’s letter to Lee’s was dated October 
| 29, 1948. We will stipulate to that fact, but object 
to its admission as being incompetent, irrelevant and 
immaterial and not within the issues of the plead- 
ings, and barred by the provisions of the Statute 
of Limitations of the Act. 

Mr. O’Brien: Thank you very kindly. 

Trial Examiner Greenberg: Will you accept that 
statement ? 

Mr. O’Brien: I will accept that statement as 
accurate. It is accurate. 

Q. (By Mr. O’Brien): I show you General 
Counsel’s Exhibit 3 for identification, and as of 
October of 1948, after you received this letter from 
the Regional Director, was that the contract which 
jyou had in effect with the Amalgamated ? 

A. Yes, I believe it was. 

Q. During that period had you been deducting 
‘dues from your employees? 

Mr. Lund: Wait a minute. I object to the ques- 
tion on the [252] ground it is incompetent, irrelevant 
and immaterial, and renew at this time my motion 
for the Tria] Examiner to strike paragraph nine 
of the complaint, on the basis of the Board’s deci- 
sion I cited this morning. 

Trial Examiner Greenberg: Same ruling. The 
objection is overruled. 

Mr. Lund: This morning you reserved your rul- 
‘ing, as I recall. You were going to examine the case. 

Tria] Examiner Greenberg: You are now direct- 


278 Leo Katz, et al., vs. 


(Testimony of Walter L. Keen.) 
ing the objection to any material about dues direc- 
tions ? 

Mr. Lund: That’s right. 

Trial Examiner Greenberg: I will reserve the 
ruling on your objection and will allow the witness 
at this time to answer, subject to a possible ruling 
by the Trial Examiner that the material should be 
stricken from the record. In other words. I am as- 
suming you have a standing motion to strike any 
material pertaining to this subject. 

Mr. Lund: It won’t be necessary for me to renew 
my objection each time. 

Trial Examiner Greenberg: No. It will save a 
lot of time if we have that understanding. 

Mr. O’Brien: Would you like to have the ques- 
tion read? 

The Witness: Yes, will you read it? 


(The question was read.) 


The Witness: Yes. [253] 

Q. (By Mr. O’Brien): By that you mean the 
period from October through December, 1948? 

Mr. Lund: I object to that question on the addi- 
tional ground that it is clearly outside the statutory 
period. 

Mr. Gilbert: I submit that it is background in- 
formation that is admissible as evidence. 

Trial Examiner Greenberg: I will overrule the 
objection. 

Q. (By Mr. O’Brien): Now, | show you Gen- 
eral Counsel’s Exhibit No. 7, presently rejected. 
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Trial Examiner Greenberg: You didn’t get an 
answer. 

Mr. Gilbert: 1 don’t think we have an answer 
to that last question. 

Mr. O’Brien: Would you read the question, Mr. 
Reporter ? 


(The question was read.) 


A. Yes. 

Q. By Mr. O’brien): Now, disregarding this 
eard on the outside 1 ask you if you received a copy 
of this letter ? 

Myr. Lund: Wait a minute. I object to the ques- 
tion on the grounds it is incompetent, irrelevant 
and immaterial. ‘That again goes back to the R peti- 
tion. You have excluded that exhibit. 

Mr. Rissman: ‘That is the same rejected exhibit. 
| Mr. O’Brien: ‘That is the same rejected exhibit 
dated December 3rd, 1948. 

Trial Examiner Greenberg: I will now ask you 


——— = 


| 
-again [254] what is the purpose of this line of in- 


quiry? 
Mr. Lund: As a matter of fact, there is a stipu- 
lation in the record that that letter was mailed and 
‘received on or about that time. 

Mr. O’Brien: ‘that’s right. 

Trial Examiner Greenberg: Do you withdraw 
your objection? 

Mr. Lund: It is already covered through the 
stipulation. No testimony by this witness could be 
received to contradict that stipulation. 
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Mr. O’Brien: I will take that then and withdraw 
my question. 

Q. (By Mr. O’Brien): And it was on or about 
the 17th day of December that you signed this con- 
tract which is General Counsel’s Exhibit 4, is that 
right, sir? A. Yes. 

Q. This is it, this one here (indicating) ? 

A. Yes. 

Q. Will you tell us what you remember about 
Jackson’s discharge? Is there anything yon remem- 
ber about Mr. Jackson ? 

A. Which do you want me to tell you about, 
anything J remember about Mr. Jackson, or any- 
thing about his discharge? 

Q. Iam sorry. Do you know when he was hired? 

A. November, 1947. 

Q. In November of 1947 was he hired by [255] 
you? A. No. 

Q. By who, sir? 

A. By the Department head of the men’s depart- 
tent, 

His name was what, sir? A. Mr. Fink: 
What was Mr. Jackson’s job? 

Wurnishings salesman. 

When was he discharged ? 

May, 1949. 

By whom? Ae ir, Denia 

Mr. Henry’s job was what, sir? 

He is the Manager of our collection depart- 


-DErOO 


ie 
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ment. 


National Labor Relations Board 281 


(Testimony of Walter L. Keen.) 

Q. What was Mr. Jackson’s job during that 
period, from November of 1947 to May of 19492? 

A. For a portion of that time he continued to be 
a salesman. 
Salesman in the men’s department? 
Men’s department. 
That would be suits and 
Men’s furnishings. 
Neckties and items lke that? 
Yes. He was not a suit salesman. Having 
proved unfitted for that, he was moved to the collec- 
tion department, I believe, in January of 1948. 

Q. In January of 1948 he was moved to [250] 
the—— 

A. Collection department, and he remained in 
that department until the time of his discharge. 

Q. What was his job in the collection depart- 
ment ? 

A. Regular credit and collection work having to 
do with the checking of accounts, and some certain 
duties having to do with the taking of credit appli- 


POPrPOPS 


cations. 

Q. Would that be strictly a clerical desk job? 

A. No, that was not a clerical desk job; it was 
work which entailed direct contact with customers. 

Q. Would you call that leg work? 

A. No, it wasn’t leg work; it was office work 
and phone work. He never was outside the store in 
the course of his work. That work was all conducted 
on the premises. 

Q. What was the reason for his discharge ? 
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A. He was discharged as a part of an overall 
cutting down program which was put into effect at 
that time because of business conditions. 

Q. Has his job in the collection department ever 
been filled? A. No. 

Q. I assume your staff of permanent employees 
has remained the same over the last four years, 
about 60 permanent employees? 

A. Approximately. 

Q. Of course, during Christmas and rush sea- 
sons, why, you have to put on a large number of 
help? A. Of extra help. [257] 

Q. In your inquiries in the fall of 1948 had any- 
one mentioned Mr. Jackson’s name ? 

A. No one mentioned Mr. Jackson. 

Q. In your inquiries during the fall of 1948, had 
any of your supervisors mentioned Mr. Jackson’s 
name? A. No. 

Trial Hxaminer Greenberg: Do you mean did 
they mentioned him as being interested in the A. F. 
of L., is that what you mean ? 

Q. (By Mr. O’Brien): ‘The testimony so far is 
that Mr. Keen had acquired when this A. F. of L. 
petition was filed and certain names were men- 
tioned. I haven’t inquired as to who they were, but 
I just want to know specifically whether Mr. Jack- 
son’s name was mentioned ? 

A. His name was not mentioned. 

Q. Do you know whether or not Mr. Jackson’s 
dues were automatically checked off to the Amal- 
gamated ? 
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Mr. Lund: Wait a minute. Counsel ought to re- 
move the word ‘‘automatic.’’ It calls for a conclu- 
sion. 

Q. (By Mr. O’Brien): Do you know if Mr. 
Jackson’s dues were checked off to the Amal- 
gamated ? A. I don’t know specifically. 

Q@. But your intention was to comply with the 
contract and check off everyone’s dues, is that 
right ? 

Mr. Lund: Wait a minute. I object to the ques- 
tion on [258] the grounds that the only contract 
in evidence herein does not have any reference to 
check-off. It assumes a fact not in evidence. 

Q. (By Mr. O’Brien): I think your testimony, 
sir, was that dues had been deducted for employees? 

A. Yes. 

Q. In the Amalgamated ? A. Yes. 

Q. And that meant all the employees, did it not, 
sir? A. No. 

Q. Just employees who were members of the 
Amalgamated ? 

A. I am not sure that it included all of those 
- either. 

Trial Examiner Greenberg: You were in general 
charge of the management of the store, were you 
not? 

The Witness: Yes. 

Q. Did you have anything to do with checking 
off the dues? Would it be under your general direc- 
tion? 

The Witness: My general direction, yes. 
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Trial Examiner Greenberg: What were your in- 
structions in regard to which employees would have 
their dues deducted and which wouldn’t? 

The Witness: I gave none, because every ar- 
rangement there was already in existence at the 
time I took over as the Manager, and I never had 
occasion to give instructions. [259] 

Trial Examiner Greenberg: Do you know what 
that arrangement was? 

Mr. Lund: Wait a minute. Apparently the wit- 
ness has indicated that he has no knowledge about 
it other than through hearsay. 

Trial Examiner Greenberg: He said there was 
an arrangement in effect at the time he assumed the 
management of the store, and that he didn’t disturb 
that arrangement, is that correct? 

The Witness: Yes. 

Trial Examiner Greenberg: I am asking do you 
know what that arrangement was? 

The Witness: I knew through perusing em- 
ployee’s records, their pay roll records, that I would 
see notations on there which meant Union dues de- 
ductions. As to the extent and unanimity of such, 
of course, I didn’t inquire. 

Mr. Lund: I have got something that might as- 
sist Mr. O’Brien and shorten this inquiry. 

Trial Examiner Greenberg: Off the record. 


(Discussion outside the record.) 


Trial Examiner Greenberg: On the record. 
Q. (By Mr. O’Brien): Did you make any check 
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to find out whether or not Mr. Jackson had dues 
checked off to the Amalgamated ? 

A. No. [260] 

@. You didn’t? A. No. 

Q. At least prior to his discharge you don’t know 
whether he was a member of the Amalgamated or 
not? A. I don’t know specifically. 

Q. Of your own personal knowledge you don’t 
know whether he was a member of the Clerks? 

A. No. 

Q. You don’t know whether he engaged in any 
activity on behalf of the Clerks? 

A. No, I don’t. 

Mr. O’Brien: That is all. 

Trial Examiner Greenberg: Aside from any per- 
sonal knowledge that you might have with respect 
to those facts, did anyone ever give you any informa- 
tion to the effect that Mr. Jackson was a member of 
or active on behalf of the Retail Clerks? [261] 

_ he Witness: During his employment? 

Trial Examiner Greenberg: Yes, prior to his dis- 
charge. 

The Witness: Not prior to his discharge. 

Q. (By Mr. Gilbert): When did you say you 
became general manager of Lee’s? 

A. 1944, I believe it was, in the fall of 1944. 

Q. During the period since you have been man- 
ager there, to your knowledge has there ever been 
‘a National Labor Relations Board certification of 
_ the Amalgamated Clothing Workers as represent- 
ative for Lee’s employees? 


) 
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Mr. Rissman: I object. 

Mr. O’Brien: I think I will join in the objection. 
Tt is admitted. 

Mr. Gilbert: It is admitted as to Federal; it is 
not admitted—— 

Mr. Lund: I object to the question and call your 
Honor’s attention to the fact that over our objec- 
tion inquiry was permitted by Mr. O’Brien con- 
cerning hearsay, and then there was testimony from 
other witnesses concerning Federal. For all the 
other reasons plus accumulative evidence we object 
to the question. 

Mr. Gilbert: There is no testimony on _ this 
point. 

Trial Examiner Greenberg: I will overrule the 
objection. 

Do you recall the question ? 

Q. (By Mr. Gilbert): NLRB certification of 
the Amalgamated as [262] representative of Lee’s 
emplovees. A. Not to my knowledge. 

Q. To your knowledge, was there ever an elec 
tion conducted among your employees by any 
ageney to determine whether or not a majority 
wanted to be represented by the Amalgamated 
Clothing Workers? 

Mr. lund: JI want to make an objection to the 
preceding question. He asked him since the period 
he was general manager—is that what you mean? 

Mr. Gilbert: It related to the same period. All 
of these questions relate to the same period. 
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Mr. Rissman: May I have a continuing objec- 
tion ? 

Mr. Lund: And may I also have a continuing 
objection ? 

Trial Examiner Greenberg: In admitting the 
testimony I am doing so because I think there might 
be possible relevancy to the issue of assistance. I 
am not thereby passing on what weight is to be 
given to the testimony, and the objections which 
‘are now pending are overruled. 

The Witness: I don’t know of any election. 

@. (By Mr. Gilbert): You don’t know of any 
check of union applications against pay roll records 
or other similar card check having taken place 
during that period? 

A. By the employees’ cards, you mean? 

Q. Yes. A. No. [263] 

Mr. Gilbert: No further questions. 

Trial Examiner Greenberg: Anything further 


of this witness? 
I guess that is all, Mr. Keen. Thank vou, Mr. 
Keen. 

Mr. O’Brien: Thank you very kindly, sir. [264] 


*% * * 


| 


Mr. Lund: I take it your sales by your store are 
all made to residents in the Southern California 
area? You don’t ship sales outside of California? 
The Witness: Yes. [288] 


* % x 
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Trial Examiner Greenberg: I assume, then, that 
that closes the case, except that Mr. Lund has a 
motion. 

Mr. Lund: Everybody has indicated on the rec- 
ord that they have rested their case. My motion is 
to strike from the record all testimony and exhibits 
with reference to the check-off, at least so far ag 
they pertain to Respondent Lee’s. 

You will reeall when the evidence was admitted 
along that line I objected on the basis that the whole 
allegation of the complaint was immaterial. You 
were reserving judgment on the motion to strike 
Paragraph 9 of the Complaint and suggested that 
«i motion to strike all the testimony concerning 
cheek-off would be appropriate at a later time, and 
I have a standing motion to that line of testimony. 
inasmuch as this will probably be the last time to 
make my motion J make it now. 

Trial Examiner Greenberg: I will reserve ruling 
on that motion and rule on it in my intermediate 
report. 

Mr. Ladar: I make that same motion as to 
Federal. [295] 

Trial Examiner Greenberg: Same ruling. 

Mr. Rissman: 1 make it as to the entire record. 

‘Trial Examiner Greenberg: To strike the entire 
record? 

Mr. Rissman: To strike the testimony with re- 
spect to check-off as to any party. 

Trial Examiner Greenberg: Same ruling. 

Myr. Lund: I am not going to make it, but you 
know we feel that there is no commerce here and 
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the whole thing should be dismissed, but that will 
be determined by the ruling in your intermediate 
report. 

Trial Examiner Greenberg: I will reserve ruling 
on Mr. Lund’s motion to dismiss the complaint in 
its entirety as to Respondent Lee’s. 

My. Ladar: May the record show that on behalf 
of Federal I make a motion to dismiss the complaint 
in its entirety as to Respondent Federal. 

Trial Examiner Greenberg: Same ruling. 

Mr. Lund: I will argue in my brief, so J think 
J might make a motion now anticipating that you 
will reserve ruling unti] your intermediate report 
and after you have had a chance to study the briefs 
of the parties, and that is onc of the motions that 
I made at the outset, which I think has considerable 
merit; the fourth motion that we made to strike on 
the basis of failure to comply with the six-month 
liniitation period, all of Paragraphs 7, 8, 9, 12 [296] 
and 14 and each of them and the reference in 


Paragraph 19 to subsection (2) of Section 8 (a) 


of the Act. 

We move to strike all those allegations or the 
alternative. 

Trial Examiner Greenberg: You are renewing 
your motion? 

Mr. Lund: That is right. 

Trial Examiner Greenberg: I will reserve the 
motion. 

Mr. Rissman: I want to move now to dismiss 
the entire complaint for the following reasons: 
First, that to proceed on this complaint even 
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though one of the respondents may technically be 
in commerce, as the Board has at times interpreted 
that phrase, it would not effectuate the policies of 
the Act to assert jurisdiction over any of these 
respondents. 

Secondly, I want to point out that the position of 
the Amalgamated is one of taking no position on 
this subject. It is the theory of the General Counsel, 
as far as I have been able to discern any theory 
from the proof presented in this hearing, that the 
Board should assert jurisdiction over Respondent 
Lee’s and inferentially over the stores other than 
Kederal by virtue of the fact that Federal has one 
store in a state other than California. 

Inasmuch as that is a theory predicated upon 
bargaining unit, the Amalgamated takes no position 
with respect to it. Inasmuch as the theory of either 
of the respondents may be predicated upon the 
theory of a single bargaining unit or [297] a bar- 
gaining union limited to any one employer in this 
group, we take no position there. 

The reason we take no position on bargaining 
unit is because we think that is not a matter which 
is in issue in this hearing and if it is necessary 
to take a position on unit, we will do so in an 
appropriate proceeding. 

Trial Examiner Greenberg: I didn’t understand 
what you said at the beginning of your remarks. 
Were you making a motion for dismissal on juris- 
dictional grounds, of limiting it solely to the theory 
that it would not effectuate the policies of the Act 
ro assert jurisdiction over these respondents ? 


| 
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Mr. Rissman: I am practical enough to know, 
and assume lawyer enough to realize, that the Board 
could, if it wanted to, assert jurisdiction over any 
retail operation. Keeping in mind, however, the 
Board’s policy, not Mr. Denham’s, but the Board’s 
policy, in asserting jurisdiction over retail opera- 
tions only where the policies of the Act would be 
effectuated. 

f£ make a motion to dismiss, keeping in mind a 
recent decision of the Board in a case coming out 


of this region in the matter of Esquire, Incorpo- 


rated—I don’t have the citation—it was decided 


about a month ago—in which the Board found that, 


although the operations of the employer were not 
unrelated to commerce, the petition in that [298] 
case was (lismissed because the Board felt it would 
not effectuate the policies of the Act to assert juris- 
diction. 

Trial Examiner Greenberg: J reserve the mo- 
tion. [299] 

Trial Examiner Greenberg: I would like to ad- 
dress especially to Mr. O’Brien the request that in 


his memorandum 
Mr. Ladar: Do you want this on the record? 
Trial Examiner Greenberg: Yes. 
he state exactly what theory he proceeds upon 
in support of his assertion that the Board should 
assert jurisdiction over the respondents in this case, 
first, with respect to Federal. There isn’t as much 
question in my mind, frankly, with regard to the 
respondent Federal as there is with regard to the 
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operations of respondent Lee’s. At any rate, I 
would like some authority to show what the Board’s 
policy has been with respect to enterprises. 

With respect to Federal and with respect to 
Lee’s, I would like these two questions answered: 
One, standing alone, is it the sort of enterprise 
over which the Board in its discretion customarily 
asserts jurisdiction? You have to take the position, 
being a representative of the General Counsel, that 
the Board has no power to dismiss the Complaint 
solely on policy grounds, and if it has technical 
jurisdiction, it must assert it once a Complaint is 
issued. 

I am not assuming to dictate to you whether you 
want to reargue that question to me or not. I don’t 
request that you do so. I think I am pretty well 
acquainted with the respective points of view with 
respect to that. [3801] 

Assuming for the sake of argument that the 
Board will continue to exercise its discretion in that 
matter, one does it have jurisdiction of the Lee’s 
Department Store? What is the precedent? Has 
it customarily asserted it? You can assert any argu- 
ments you wish as to whether it should assert it in 
this) case; 

Standing alone, if you think it is the kind of case 
that the Board wouldn’t customarily assert jurisdic- 
tion, why should it do so in this case? Just because 
there has been a consolidation of the hearing with 
another respondent? Those are quite obviously the 
matters with respect to jurisdiction which I think 
will need clarification. [802] 


* * * 
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Now, with respect to the issue raised by Mr. 
Lund, I at first denied his motion to strike from 
the record testimony with respect to the check-off 
dues and then later reserved ruling, and I certainly 
don’t want to indicate by that that my mind is 
closed. I think he has raised a substantial legal 
issue there and I would like to hear some discussion 
with respect to what extent, if any, the deduction 
of union dues from an employee’s pay without the 
employer having received an individual authoriza- 
tion to do so constitutes an unfair labor practice, 
and if it does constitute an unfair labor practice at 
all, under what cirecumstances—and I believe M1. 
Lund has cited to us the very recent case of Salant 
and Salant—the Board makes it quite clear that 
standing alone such conduct on the part of an em- 

plover does not constitute an unfair labor practice. 
| There is nothing in the Act which makes it an un- 
fair labor practice for an employer to make such 
check-offs even though not authorized by the [803] 
‘individual employee. 

Apparently by your insistence in having that evi- 
dence admitted and given weight, you insist that 
under the circumstances of this case that the check- 

‘offs to the extent that they took place do constitute 
unfair labor practices. I would like to know why. 
What is your theory on that? 

_ Now, turning to respondents’ counsel, I don't 
‘want to be disingenuous about it. I have certain 

preliminary thoughts on the matter. 

Mr. Lund, I just want to call your attention to 

)iny initial reaction to the Salant & Salant case. That 


} 
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while the Board says that standing alone the un- 
authorized deductions do not constitute an unfair 
labor practice, if the deductions are on behalf of 
the union which has been illegally assisted by the 
employer, then it seems to me, at least initially— 
I haven’t had a chance to give too extensive con- 
sideration to the meaning of that case—it seems to 
me taken in conjunction with the other acts of il- 
legal assistance, such unauthorized deductions would 
constitute an unfair labor practice and therefore 
be a violation of Section 8 (a) (1) and 8 (2) of the 
Act. I think you have to grapple with that issue in 
your briefs, and so does Mr. Ladar. 

Mr. Ladar: I understand. 

Trial Examiner Greenberg: The question of the 
discharges [304] in this case it seems to me are 
comparatively simple. I think with respect to one 
of them there is quite a sharp conflict of fact. I 
will simply have to resolve that the best I can. 

T can’t think of any specific questions at this time 
that will trouble me. You will argue out the factual 
issue. 

Let me ask this right here: There isn’t any dis- 
pute as to the fact that there was a contract entered 
into on December 17, 1948, between the two respond- 
ents and the Amalgamated, which provided for a 
union shop, and there isn’t any dispute about that 
clause, that the union security clause in the contract 
was not preceded by any election such as called for 
by the Amended Act? 

Mr. Ladar: IJtis admitted by the Act. 

Trial Examiner Greenberg: There was no au- 
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thorization of the union security clause secured as 
a result of a required election. That being so, it 
seems to me that the Resnick case pretty well settles 
the question so far as the Board authority is con- 
cerned. 

Mr. Lund: If there is jurisdiction. 

Trial Examiner Greennere: Thats richtiweit 
there is jurisdiction, assuming that, of course. If 
the contract is by Board precedent illegal, that it 
constitutes a violation of Section 8 (a) (1) of the 
Act, and it constitutes illegal assistance in violation 
of 8 (a) (2) of the Act, it would [305] follow that 
the remedy would be, according to the Resnick case, 
that this contract be set aside as illegal. 

Mr. Lund: Is there any point in arguing befure 
the Trial Examiner that the remedy is the Resnick 
ease—the whole contract is illegal and would not 
effectuate the policies of the Act in view of the 
Board’s decisions? 

Drial Examiner Greenberg: While Trial Exam- 

‘ders are independent to the extent that they make 
fact findings and they may resolve questions of law 
according to their own views—like a Judge, who is 
also independent—a Trial Examiner is bound by 
precedence, and Board decisions are precedents for 
‘Trial Examiners. 
: As a matter of fact, I can tell you on the record 
that J was the Trial Examiner in the Resnick ease, 
and to the extent that the Board applied a broader 
remedy, I was commended and I was overruled in 
that case. I certainly consider the Board’s decision 
in the Resnick case binding upon me. 
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Mr. Rissman: Except that it probably should be 
raised before the Trial Examiner. 

Trial Examiner Greenberg: ‘To preserve your 
rights before the Board. I think the Board might 
be open to conviction on the subject. They have 
been known to change their minds. 

Mr. Rissman: The Board has changed since 
then, too. 

Trial Examiner Greenberg: I think we have cov- 
ered about [806] everything that comes to my mind 
at present. There is one further question about the 
Statute of Limitations which has been raised. I 
think I made a statement on the record that I view 
the section of the Act which contains this limita- 
tion as a Statute of Limitations and not as a rule 
of evidence. While I can’t make findings of unfair 
labor practices with respect to—technically no com- 
plaint can issue with respect to the commission of 
unfair labor practices more than six months preced- 
ing the serving of charges, yet events happening in 
the preceding period can be considered, it seems to 
me, in order to understand the sequence of events 
and to give significance to the events which did 
happen im the six months period. 

Mv. Lund: How can you hold a union provision 
illegal though executed more than six months prior 
to the charge? 

Trial Examiner Greenberg: It wouldn’t neces- 
sarily have to hold that the execution of the contract 
was illegal if it took place prior to the six months, 
but you would have the right to consider it and to 
find subsequent enforcement of that, if it is an 
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illegal contract, constituted unfair labor practices. 
J am indicating my thinking as I sit here. 
Mr. O’Brien: I don’t think it is in point at all. 
Mr. Lund: I do, the Goddal Case. [307] 


* * * 


Received March 30, 1950. 


In the United States Court of Appeals 
for the Ninth Circuit 


LEO KATZ, MINDA KATZ, OTTO KATZ, LEE- 
MOND KATZ, PHIL KATES, DOROTHY 
KATES, ELY ELIAS, BERTHA ELIAS, 

| JULIAN ELIAS and WALTER L. KEEN, 
: d/b/a LEE’S DEPARTMENT STORE, 


| Petitioners, 
Vs. 
| NATIONAL LABOR RELATIONS BOARD, 
Respondent. 


CERTIFICATE OF THE NATIONAL LABOR 
RELATIONS BOARD 


The National Labor Relations Board, by its Exec- 
utive Secretary, duly authorized by Section 203.87, 
Rules and Regulations of the National Labor Rela- 
tions Board—Series 5, as amended, (redesignated 
Section 102.87, 14 &. R. 78), hereby certifies that 
the documents annexed hereto constitute a full and 
accurate transcript of the entire record of a con- 
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solidated proceeding had before said Board, entitled, 
‘‘In the Matter of Federal Stores Division of Spei- 
gel, Inc., and Retail Clerks International Associa- 
tion, A. F. of L., and Amalgamated Clothing 
Workers of America, Local Union No. 81, CIO, 
Party to the Contract,’’ and ‘‘In the Matter of Leo 
Katz, Minda Katz, Otto Katz, Leemond Katz, Phil 
Kates, Dorothy Kates, Ely Elias, Bertha Elias, 
Julian Klias and Walter L. Keen, d/b/a Lee’s De- 
partment Store and Retail Clerks International 
Association, A. F. of L. and Amalgamated Clothing 
Workers of America, Local Union No. 81, CIO, 
Party to the Contract,’’ the same being known as 
Cases Nos. 21-CA-420 and 21-CA-481, respectively, 
before said Board, such transcript imeluding the 
pleadings and testimony and evidence upon which 
the order of the Board in said proceeding was 
entered, and including also the findings and order 
of the Board. 


Fully enumerated, said documents attached hereto 
are as follows: 

(1) Order designating Isadore Greenberg ‘Trial 
Examiner for the National Labor Relations Board, 
dated March 7, 1950. 

(2) Stenographic transcript of testimony taken 
before Trial Examiner Greenberg on March 7 and 
8, 1950, together with all exhibits introduced in evi- 
dence, also all rejected exhibits. 


(3) Stipulations of the parties for correction of 
the transcript of record, dated April 28, 1950. (Ap- 
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proved in the Board’s Decision and Order of Octo- 
ber 4, 1950, page 2, footnote 1.) 


(4) Letter from Federal Stores Division of 
Speigel, Inc., (Respondent before the Board in Case 
No. 21-CA-420, hereinafter referred to as Federal 
Stores), dated March 17, 1950, requesting extension 
of time to file brief with the Trial Examiner. 


(5) Copy of Chief Trial Examiner’s telegram, 
dated March 20, 1950, granting all parties extension 
of time to file briefs. 

(6) Petitioners’ (Respondents before the Board 
in Case No. 21-CA-481) telegram, dated April 7, 
1950, requesting extension of time to file brief with 
the ‘Trial Examiner. 


(7) Copy of Chief Trial Examiner’s tclegram, 
dated April 7, 1950, granting all parties further 
extension of time to file briefs. 


(8) Copy of Trial Examiner Greenberg’s Inter- 
mediate Report, dated May 12, 1950, (annexed to 
Item 16 hereof), order transferring case to the 
Board, dated May 12, 1950, together with affidavit 
of service and United States Post Office return re- 
eeipts thereof. 

(9) Petitioners’ telegram, dated May 29, 1950, 
requesting extension of time for filing exceptions 
and brief. 

(10) Letter from Federal Stores Division of 


Speigel, Inc., dated May 31, 1950, requesting exten- 
sion of time for filing exceptions and brief. 
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(11) Copy of telegram, dated May 31, 1950, 
granting all parties extension of time for filing 
exceptions and brief. 


(12) Letter from Federal Stores, dated June 3, 
1950, requesting further extension of time to file 
exceptions. 

(13) Copy of telegram, dated June 5, 1950, 
granting all parties further extension of time to 
file exceptions. 


(14) Copy of Petitioners’ exceptions to the pro- 
ceedings and the Intermediate Report, received 
June 19, 1950. 


(15) Copy of exceptions of Federal Stores to the 
Intermediate Report, received June 19, 1950. 


(16) Copy of Decision and Order issued by the 
National Labor Relations Board on October 4, 1950, 
with Intermediate Report annexed, together with 
affidavit of service and United States Post Office 
return receipts thereof. 


In Testimony Whereof, the Executive Secretary 
of the National Labor Relations Board, being there- 
unto duly authorized as aforesaid, has hereunto set 
his hand and affixed the seal of the National Labor 
Relations Board in the city of Washington, District 
of Columbia, this 9th day of March, 19951. 


[Seal] /s/ FRANK M. KLEILER, 
Executive Secretary, National Labor Relations 
Board. 


National Labor Relations Board 301 


[Endorsed]: No. 12827. United States Court of 
Appeals for the Ninth Circuit. Leo Katz, Minda 
Katz, Otto Katz, Leemond Katz, Phil Kates, Doro- 
thy Kates, Ely Elias, Bertha Elias, Julian Elias 
and Walter L. Keen, doing Business as Lee’s De- 
partment Store, Petitioners, vs. National Labor 
Relations Board, Respondent. Transcript of Rec- 
ord. Petition for Review and Petition for Enforce- 
ment of Order of National Labor Relations Board. 


Filed March 13, 1951. 


/s/ PAUL P. O’BRIEN, 
Clerk of the United States Court of Appeals for 
the Ninth Circuit. 
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STATEMENT OF POINTS RELIED ON 
RE APPEAL 


Petitioners, Leo Katz, Minda Katz, Otto Katz, 
Leemond Katz, Phil Kates, Dorothy Kates, Ely 
Khas, Bertha Elias, Julian Elias and Walter L. 
Keen, d/b/a Lee’s Department Store, propose on 
their appeal to the Circuit Court for the Ninth 
Cireuit to rely on the following points as error: 


(1) The National Labor Relations Board (here- 
inafter designated as the ‘‘Board’’) erred in re- 
fusing to grant the motion of Petitioners (Co- 
Respondents in the Board proceedings) to sever and 
separate the case involving these Petitioners from 
the case involving the other Co-Respondents below, 
Federal Stores Division of Speigel. Inc. 


(2) The Board erred in refusing to dismiss the 
entire proceedings for failure of the General Coun- 
sel to join an indispensable party in the proceedings 
below, as a party respondent, to wit, Amalgamated 
Clothing Workers of America, Local Union No. 
81, CIO. 


(3) The Board erred in not granting Petition- 


ers’ motions to strike paragraphs 7, 8, 9, 12 and 1 


of the Complaint and the reference in paragraph 
19 of the Complaint to Section 8 (a) (2) of the Act, 
and all evidence received thereunder, or in the 


aes ; 
alternative to dismiss the proceeding with reference 


to such allegations. 


ee 
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(4) The Board erred in determining that Peti- 
tioner's were engaged in commerce within the mean- 
ing of the Labor Management Relations Act, in 
determining that it had jurisdiction over Petition- 
ers, and in exercising jurisdiction over Petitioners. 

(5) ‘The Board erred in not granting Petition- 
ers’ motion to strike all the testimony relative to 
the check-off of union dues, and in not granting the 
other motions of Petitioners during the proceedings 
below. 


(6) The Board’s determination that Petitioners 
violated Section 8 (a) (1), (2), and (8), or any of 
said sections, of the Labor Management Relations 
Act by ‘‘keeping in existence”’ and ‘‘enforcing”’ the 

alleged union-security provision of the contract of 

| December 17, 1948, between Petitioners and the 
Amalgamated Clothing Workers of America, Local 

' Union No. 81, CLO, is not supported by the evidence 
and is contrary to law. 


(7) The Board erred in determining that the 
activities of Petitioners have a close and substantial 
relation to interstate commerce and tend to lead to 
labor disputes burdening or obstructing interstate 
commerce. 

(8) The Board’s entire order relating to Peti- 
| tioners (except the portion thereof dismissing the 
Complaint insofar as it alleges Petitioners ‘‘com- 
mitted unfair labor practices by checking off Amal- 
enmated dues from the pay of their emplovees’’), 


fa) 
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is not supported by the evidence, is illegal, and is 
contrary to the law. 


LATHAM & WATKINS, 


By /s/ R. W. LUND, 
Attorneys for Petitioners. 


Dated May 29, 1951. 


[Endorsed]: Filed May 31, 1951. 
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DESIGNATION OF CONTENTS 
OF RECORD ON APPEAL 


To: The Clerk of Court, United States District 
Court of Appeals for the Ninth Circuit: 


Petitioners in the above-entitled action designate 
the following portions of the record and pleadings 
in the consolidated proceedings before the National 
Labor Relations Board, Case No. 21-CA-420 and 
Case No. 21-CA-481, which proceedings are more 
particularly described in the Petition for Review 
herein filed, as material to the consideration of the 
review herein: 

(1) ‘The following portions of the stenographic 
transcript of the testimony taken before Trial Ex- 
aminer Isadore Greenberg on March 7 and 8, 1950: 
Title Page; Pages 1-70; Pages 189-184; Page 246, 
beginning at line 13, to Page 264, line 6; Page 288, 
beginning at line 5, to line 8 thereof; Page 295, 
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beginning at line 8, to Page 299, line 3; Page 301 to 
Page 302, line 12; Page 303, beginning at line 9, 
to Page 307, line 23. 


(Note to Clerk: Unless otherwise desig- 
nated, above transcript references to pages and 
lines include the last page and/or line named, 
1e., the references are inclusive.) 


(2) The following exhibits introduced in evi- 
dence: General Counsel Exhibits 1-A, 1-D, 1-G, 
1-J, 1-K, 1-M, 1-N, 1-P, 1-R, 1-U, 2, 2-B, 3, 4, 
and 6. 


(3) Trial Examiner Greenberg’s Intermediate 
Report dated May 12, 1950. 


(4) Order transferring case to the National 
Labor Relations Board, dated May 12, 1950. 


(5) Petitioners’ Exceptions to the Proceedings 
| and the Intermediate Report, dated June 15, 1950. 


(G) Decision and Order issued by the National 
Labor Relations Board on October 4, 1950. 


(Note to Clerk: Do not include here a copy 
of the Intermediate Report annexed to the 
Decision and Order, for the Intermediate Re- 
port is already designated in Item (3) above.) 


(7) Petition for Review of the Order of the 
National Labor Relations Board, subscribed and 
sworn to on January 25, 1951, and signed by Rich- 
ard W. Lund. 


| (8) Notice of Filing of Petition for Review of 
| the Order of the National Labor Relations Board, 
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dated January 24, 1950, and signed by Richard W. 
Lund. 


(9) Affidavit of Service by Mail of the Notice 
of Filing of Petitioner for Review, executed by 
Wanneata Maddux, and subscribed and sworn to on 
January 24, 1950. 


(10) Answer of the National Labor Relations 
Board to the Petition to Review Order and Request 
for Enforcement of said Order, dated March 9, 
1951. 

(11) Certificate of National Labor Relations 
Board certifying that certain documents annexed 
thereto constitute a full transcript of the proceed- 
ings before the Board, dated March 9, 1951. 

(Note to Clerk: Do not melude copies of the 
documents annexed to Item (11).) 

(12) Designation of Contents of record on ap- 
peal, including caption, and service thereon. 

(13) Petitioners’ Statement of Points Relied on 
re Appeal. 

(14) Clerk’s certificate. 

(Note to Clerk: A concise statement of the 
facts to be relied on by Petitioners is appended 
to this designation. ) 


(15) Stipulations of the parties for correction 
of the transcript of record, dated April 28, 1950. 
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(Approved in the Board’s Decision and Order of 
| October 4, 1950, page 2, footnote 1.) 
LATHAM & WATKINS, 


By /s/ R. W. LUND, 
Attorneys for Petitioners. 


Dated May 29, 1951. 


[Endorsed]: Filed May 31, 1951. 


